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Trusted by small medium enterprises (SMEs), 
family businesses and individuals since 1985.



About Us

● Welcome to MahWengKwai & Associates! 

● Trusted by small medium enterprises (SMEs), 
family businesses and individuals.

● Established in 1985 by Datoʼ Mah Weng Kwai, 
now a consultant with the firm.

● Medium-sized law firm with 33 lawyers and 30 staff.



Our Services

Corporate Dispute

Resolution

Employment Individuals & 
Families



● Full-service law firm with 4 Departments:

○ Corporate

○ Dispute Resolution

○ Employment

○ Individuals & Families

Our Services



Our Practice Groups

Sports & Esports

ASEAN-China 
Desk

Construction

Foreign Direct 
Investment

Real Estate



● 5 Practice Groups:

○ ASEAN-China Desk

○ Construction

○ Foreign Direct Investment

○ Real Estate

○ Sports & Esports

Our Practice Groups



● To share knowledge, raise awareness, encourage 
networking 

● For clients, potential clients, in-house counsel

● Recent MWKA Online Talk:

○ 10.6.2026: Breaking a Deadlock Between 
Co-proprietors of Land In Malaysia

● Upcoming MWKA Online Talk:

○ 22.7.2026: Dating Others Before Divorce: 
Legal Risks for Custody, Maintenance & Assets 

MWKA Online Talks



❖ Associate in our Dispute Resolution and 

Employment Law & Industrial Relations 

departments 

❖ Bachelor of Laws (Honours) from Multimedia 

University

❖ Admitted to the Malaysian Bar in January 2022

❖ Areas of practice include general litigation, 

insurance accident claims, corporate and 

construction disputes, employment matters, 

criminal and family law, contractual disputes as 

well as probate and administration

Sonia Mohan
Associate  



❖ Associate in our Dispute Resolution Department 

❖ First Class Honours in Bachelor of Laws (Hons) 

University of Leeds, Leeds, UK

❖ Called to the English Bar in 2021

❖ Admitted to the High Court of Malaya in January 

2023

❖ Areas of practice include family and citizenship 

matters, employment law and criminal defence

Kirthika Padmanapan
Associate  



● Employer Obligations and Legal Compliance

● Managing Complaints and Workplace Investigations

● Policies, Procedures and Risk Management

● Tribunal Claims and Employer Liability

Talk Points



What Constitutes Sexual 
Harassment?



any unwanted conduct of a sexual nature, whether 
verbal, non-verbal, visual, gestural or physical, directed 
at a person which is offensive or humiliating or is a 
threat to his well-being, arising out of and in the course 
of his employment.

Section 2 of the Employment Act 1955



Any unwanted conduct of a sexual nature, in any form, 
whether verbal, non-verbal, visual, gestural or physical, 
directed at a person which is reasonably offensive or 
humiliating or is a threat to his well-being.

Section 2 Anti-Sexual Harassment Act 2022



● Any unwanted conduct of a sexual nature having the 
effect of verbal, non-verbal, visual, psychological or 
physical harassment:  

(a) that might, on reasonable grounds, be perceived by 
the recipient as placing a condition of a sexual nature 
on her/his employment; or  

(b) that might, on reasonable grounds, be perceived by 
the recipient as an offence or humiliation, or a threat 
to his/her well-being, but has no direct link to her/his 
employment. 

1999 Code of Conduct



● Sexual harassment may be divided into two 
categories:

○ Sexual coercion is sexual harassment that results 
in some direct consequence to the victim's 
employment. 

○ Sexual annoyance, the second type of sexual 
harassment, is sexually-related conduct that is 
offensive, hostile or intimidating to the recipient, 
but nonetheless has no direct link to any job 
benefit. 

Categories of Sexual Harassment - 1999 Code of Conduct



● Verbal Harassment
● Non-verbal / Gestural Harassment
● Visual Harassment
● Psychological Harassment
● Physical Harassment

  

Forms of Sexual Harassment  - EA and ASHA



Employer Obligations and 
Legal Compliance



● Regardless of the contractual or statutory obligations, 
employers must provide a safe and conducive working 
environment.

● Employers must respect an employee's person, dignity, 
and esteem, and failure to do so amounts to a breach or 
repudiation of the employment contract.

Employersʼ Foundational Duty



“an employer owes a contractual obligation to his employees, female 
or otherwise to ensure that he provides a safe and conducive 
working environment in which they can function. In the context of 
the problem of sexual harassment in the workplace, it cannot be 
emphasised strongly enough that the employer would be in breach 
of a fundamental and essential term of the contracts of 
employment existing between the employer and his employees if 
he failed to take steps to put a stop to acts of sexual harassment 
which had been duly brought to his attention.”

Abu Osman v Melewar Corporation Bhd [1994] 2 ILR 807



● The Occupational Safety and Health Act (OSHA) 1994 
mandates employers to ensure the safety, health, and 
welfare of all employees. 

● Section 4(c) OSHA 1994 extends this duty to 
psychological needs, not just physiological hazards. 

Occupational Safety and Health Act 1994



● The Employment (Amendment) Act 2012 introduced a 
fundamental change with a clear statutory definition 
of sexual harassment. 
○ Section 81B EA 1955 imposes an express, 

unqualified obligation on employers to inquire 
into sexual harassment complaints. 

○ Section 81H EA 1955: Conspicuous Notice - 
Employers are legally required to exhibit a notice 
to raise awareness on sexual harassment

Employment Act 1955



Managing Complaints and 
Workplace Investigations



● When a complaint is received, employers must act 
promptly and fairly. The complaint itself is sufficient 
to trigger the employer's Section 81B obligation to 
investigate. 

The Duty to Act Promptly



● Disciplinary proceedings and Industrial Court cases 
apply the Civil Standard of Proof, which is the balance 
of probabilities. 

● Employers do NOT need to meet the higher criminal 
standard of beyond reasonable doubt. 

● The test is whether the employer had cogent and 
rational grounds upon which to reasonably believe the 
misconduct occurred. 

Standard of Proof in Domestic Inquiries



● A police report is NOT required for an employer to 
launch an internal investigation. 

● Believing a police report is necessary causes harm by 
delaying investigations and creating barriers for 
complainants.

● An employee acquitted in a criminal court can still be 
lawfully dismissed based on the employerʼs internal 
inquiry.

The Myth of the Police Report



● Harry Wong Wei Chen v Petroliam Nasional Bhd 
(PETRONAS) [2021] 1 ILR 340: Silence or passivity in 
sexual harassment cases does not necessarily mean 
the victim consented or acquiesced to the conduct. 

● In most cases involving sexual harassment, the victim 
would remain silent hoping to weather the storm, 
until they could not tolerate it any further. 

Silence is not Acquiescence



● Delays in reporting an incident of sexual 
harassment are not fatal to a complainantʼs case.

● Kamarul Baharin Kamarudin v Composites 
Technology Research Malaysia Sdn Bhd [2025] 1 
ILR 184 : A delay of 2 weeks in reporting was not 
fatal, as the court considered the complainant's 
reasons, such as fear and uncertainty. 

.

Delays in Reporting



● While corroborative evidence enhances credibility, it 
is NOT an absolute requirement in establishing sexual 
harassment. 

● Mohd Ridzwan Abdul Razak v Asmah HJ Mohd Nor 
[2016] 6 CLJ 346: There is no hard and fast rule that 
in a tort of sexual harassment case there must be 
corroboration, though like in any civil case the rule of 
evidence must be stringently upheld.

Is Corroboration of Evidence Required?



● Junaidi Kassim v Malayan Banking Berhad [2025] 2 
ILR 46 : Sexual harassment is judged based on the 
perception of the recipient, not the intent of the 
harasser.

● David Chew Yu Lin v BFM Media Sdn Bhd [2024] ILRU 
0470: established a two-limb test: an objective 
“reasonable person” standard and a subjective test of 
whether the complainant was adversely affected. 

Impact Over Intention



● A fair domestic inquiry requires observing natural 
justice and a balanced standard.

● Charges must be clear, precise, and include exact 
times, dates, and the specific conduct.

● The accused must have a proper opportunity to 
respond and challenge the evidence in front of an 
impartial panel.

Ensuring Due Process for the Accused



● Vague charges and failing to verify evidence (e.g., 
ignoring CCTV footage or failing to call material 
witnesses) can lead to unfair dismissal claims.

● If an employer dismisses an employee without a fair 
process, the Industrial Court may find the dismissal 
was without just cause and excuse.

The Dangers of Deficient Investigations 



Policies, Procedures and 
Risk Management



● A well-drafted written policy protects the employer in 
court.

● Proactive Risk Management: Draft specific policies, 
communicate them actively, mandate HR and 
management training, ensure proper complaint 
procedures, and secure written acknowledgments 
from employees.

Policies as a Legal Shield



● No Domestic Inquiry conducted.

● The company justified a termination because 
they had established a zero-tolerance culture, 
communicated it clearly, and explicitly listed 
sexual harassment as a major misconduct in their 
policy.

● Industrial Court dismissed the Claimantʼs claim 
for unfair dismissal.

Ridzuan Yahya v Air Asia X Bhd [2023] 4 ILR 175



● Employers must take every complaint seriously but 
also investigate fairly to protect falsely accused 
employees.

● The court will look behind unsubstantiated 
allegations to see if they are motivated by genuine 
misconduct or alternative reasons.

Fair Investigation Procedure



● Plaintiff company filed a claim against the 
Defendant for defamation, intimidation and 
extortion, harassment, and unlawful interference 
with trade.

● The Court allowed the Plaintiffʼs claim against the 
Defendant in respect of the tort of harassment.

Aspirenxt Sdn Bhd v Nirmlina Amal Das [2024] 5 CLJ 965 



● When an employer fails to protect an employee from 
harassment, the victim can treat the contract as 
repudiated, resign, and claim constructive dismissal.

● Employers must read resignation letters in their 
entirety as a polite tone in a resignation letter does 
not cure or negate an underlying constructive 
dismissal claim.

Risk of Management Complicity: 
Constructive Dismissal Liability



● Senior management repeatedly ignored complaints 
of persistent harassment.

● Failing to separate parties, conduct internal inquiries, 
or discipline the harasser breaches the implied duty 
to provide a safe environment.

Sitt Tatt Berhad v Flora Gnanapragasam [2005] 7 CLJ 522 



● Mohd Ridzwan Abdul Razak v Asmah Hj Md Nor [2016] 
6 CLJ 346: The Federal Court imported the tort of 
harassment into Malaysian law through judicial 
activism.

● Victims can now directly sue perpetrators in civil 
courts for tort damages.

● Employers carry potential simultaneous liability if 
they permitted the harassment to continue.

Risk of Management Complicity: 
Tort of Sexual Harassment (Civil Liability)



Tribunal Claims and 
Employer Liability



● ASHA represents a fundamental departure from the 
traditional Employment Act framework.

● It applies to any person and reaches beyond the 
employer-employee relationship.

● The Act establishes a dedicated Tribunal for 
Anti-Sexual Harassment (TAGS).

Anti-Sexual Harassment Act 2022



● TAGS provides an alternative channel to the civil 
courts for victims.

● Jurisdiction: Hears sexual harassment complaints for 
incidents that occurred on or after 8.3.2024.

● Limitation Period: Complaints are subject to the 
Limitation Act 1953 (limited to 6 years from the date 
of the incident)

TAGS: An Overview



● Composed of a President, Deputy President, and 
members with legal standing or practical experience 
relating to sexual harassment.

● Hearings are closed to the public to protect privacy.

● Parties generally cannot be represented by a lawyer 
unless complex legal issues are involved.

TAGS: Composition and Representation



● Highly accessible: The complainant files Form 1 with a 
minimal RM30 fee.

● Form 1 is served on the Respondent within 14 days.

● The Respondent then files a Statement of Defence via 
Form 2 with an RM10 fee.

● Filings can be made conveniently online via the 
eTAGS portal.

● The Tribunal aims to make its award, where 
practicable, within 60 days from the first day the 
hearing commences

TAGS: Filing Procedure



● The Tribunal can award compensation or damages up 
to RM250,000.

● It can order the respondent to issue a statement of 
apology (private or published) to the complainant.

● It can also order parties to attend any specific 
program the Tribunal deems necessary.

TAGS: Tribunal Powers and Awards



● An award is final and binding.

● Failure to comply with an award is a criminal offence 
under Section 21 of ASHA and a police report can be 
lodged.

● TAGS awards can only be challenged in the High Court 
on grounds of serious irregularity.

TAGS: Non-Compliance and Enforcement
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22 July 2026 
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Dating Others Before Divorce: Legal 
Risks for Custody, Maintenance & 
Assets

Agalya J. 
Munusamy & 
Yong Hao Jet

Sign up for more MWKA Online Talks at  

https://mahwengkwai.com/talks-signup/    

Upcoming Talks



YouTube: www.youtube.com/user/mahwengkwai

Twitter: www.twitter.com/mahwengkwai

Instagram: www.instagram.com/mahwengkwai

Linkedin: www.linkedin.com/company/mahwengkwai

Facebook: www.facebook.com/mahwengkwai

Follow us on Social Media



Schedule a complimentary video- consultation 

(up to 30 minutes) with our lawyers by filling up the form at  

https://mahwengkwai.com/schedule-a-meeting/

Complimentary Consultation

https://mahwengkwai.com/schedule-a-meeting/


Thank you!

Notice: This presentation does not constitute legal advice and its contents should not 

be relied upon as such. The facts and circumstances of each and every case will differ 

and therefore will require specific legal advice. Feel free to contact us for 

complimentary legal consultation.


