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Trusted by small medlum enterprlses (SMEs),
family businesses and individuals since 1985.
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Services

Corporate Dispute Employment Individuals &

Resolution Families
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Practice Groups

Construction
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MWHKA Online Talks

To share knowledge, raise awareness, encourage
networking

For clients, potential clients, in-house counsel
Recent MWKA Online Talk:

o 28.1.2026: Born Here, But Don’t Belong: Latest

Malaysian Citizenship Cases & Their Impact on
Stateless Individuals

Upcoming MWKA Online Talk:

o 8.4.2026: Strengthening Your Contracts in
Uncertain Times: Understanding Force Majeure
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Khor

Senior Associate

% Co-heads MWKA’s Land and Real Estates
Disputes Team and also practices in
MWKA’s  Corporate and Company
Litigation Team

% Particular experience in corporate and
company disputes include acting for
company directors in actions brought
against them, as well as acting for
various parties in derivative actions,
shareholder disputes, corporate
insolvency and corporate fraud
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Wong

Associate

% Associate in our Dispute Resolution
Department

s Completed Bar Training Course at
Cardiff University

% Admitted to the High Court of Malaya in
2023

% Areas of practice includes medical
negligence, constitutional law,
defamation, corporate fraud, debt
recovery and contractual disputes
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Talk Points

Directors’ Fiduciary and Statutory Duties
When Courts Impose Personal Liability
Regulatory Exposure

Practical Risk Management for Directors
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Directors’ Duties - Statutory Duties

Section 213 - Duty to Exercise Powers for Proper Purpose and in
Good Faith

Section 214 - Duty to Exercise Reasonable Care, Skill and Diligence
Section 218 - Disclosure of Interest in Transactions

Section 219 - Restriction on Use of Company Property, Information

or Position
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Section 213

213. (1) A director of a company shall at all times exercise his powers in
accordance with this Act, for a proper purpose and in good faith in the
best interest of the company.

(2) A director of a company shall exercise reasonable care, skill and
diligence with -

(a) the knowledge, skill and experience which may reasonably be
expected of a director having the same responsibilities; and

(b) any additional knowledge, skill and experience which the director in
fact has.

(3) A director who contravenes this section commits an offence and
shall, on conviction, be liable to imprisonment for a term not exceeding
five years or to a fine not exceeding three million ringgit or to both.
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What is the best interest of the company?

In Tengku Dato’ Ibrahim Petra bin Tengku Indra Petra v Petra
Perdana Bhd and another appeal [2018] 2 MLJ 177, the Federal
Court held:

[172] One of the important principles of law that can be distilled from
the case of Charterbridge Corporation Ltd v Lloyds Bank Ltd was
that the test for breach of duty of a director and acting in ‘the interest
of the company’ has an objective element: whether an honest and
intelligent man_in_the position of a director of the company
concerned could, in the whole of the existing circumstances, have
reasonably believed that the transaction was for the benefit of the
company.
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What is the best interest of the company?

Further, the courts also consider a subjective element, i.e. whether
the director genuinely and honestly believed the action was in the

company's interest.
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What is the best interest of the company?

Directors vs Shareholders:
The Court commented that:

“there is a clear division of powers between the management of
a company by its directors and the wishes of its shareholders.

The management powers are vested exclusively in the board of
directors, and shareholders cannot usurp or override the board's
commercial management decisions via a simple ordinary resolution.”
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What is the best interest of the company?

The Facts:

e The dispute arose when the directors of Petra Perdana Bhd
divested a significant portion of the company's shares in its
subsidiary, Petra Energy Bhd (PEB), to address severe cash flow
problems and prevent impending creditor litigation.

e Following a change in board control, the company sued its
former directors, alleging they breached their duties by ignoring
a prior ordinary shareholder resolution that restricted such
sales, and accused them of conspiring to transfer control of PEB
to a third party.
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Court’s Attitude

Held:

The Court emphasized that judges should not act as a supervisory
board to second-guess the bona fide commercial decisions of
management. So long as a business judgment is made in good faith,
for a proper purpose, and without personal conflict, the courts will

not interfere.
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Section 214

214. (1) A director who makes a business judgment is deemed to
meet the requirements of the duty under subsection 213(2) and the
equivalent duties under the common law and in equity if the
director-

(a)makes the business judgment for a proper purpose and in good
faith;

(b)does not have a material personal interest in the subject matter of
the business judgment;
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(c)is informed about the subject matter of the business judgment to
the extent the director reasonably believes to be appropriate under
the circumstances; and

(d)reasonably believes that the business judgment is in the best
interest of the company.

(2) For the purposes of this section, “business judgment” means any
decision on whether or not to take action in respect of a matter
relevant to the business of the company.”
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Section 215

215. (1) A director in exercising his duties as a director may rely on
information, professional or expert advice, opinions, reports or
statements including financial statements and other financial data,
prepared, presented or made by-

(a)any officer of the company whom the director believes on
reasonable grounds to be reliable and competent on the matters
concerned;

(b)as to matters involving skills or expertise, any other person
retained by the company in relation to matters that the director
believes on reasonable grounds to be within the person’s
professional or expert competence;
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(c)another director in relation to matters within the director’s
authority; or

(d)any committee to the board of directors on which the director did
not serve in relation to matters within the committee’s authority.
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(2) The director’s reliance made under subsection (1) is deemed to be
made on reasonable grounds if it was made-

(a)in good faith; and

(b)after making an independent assessment of the information or
advice, opinions, reports or statements, including financial
statements and other financial data, having regard to the director’s
knowledge of the company and the complexity of the structure and
operation of the company.”
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Section 218

218. (1) A director or officer of a company shall not, without the
consent or ratification of a general meeting—

(a) use the property of the company;

(b) use any information acquired by virtue of his position as a
director or officer of the company;

(c) use his position as such director or officer;

(d) use any opportunity of the company which he became aware of,
in the performance of his functions as the director or officer of the
company; or
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Section 218

(e) engage in business which is in competition with the

company, to gain directly or indirectly, a benefit for himself or any
other person, or cause detriment to the company.

(2) Any person who contravenes this section commits an offence and
shall, on conviction, be liable to imprisonment for a _term not
exceeding five years or a fine not exceeding three million ringgit or to
both.
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Section 219

219. (1) A director of a company shall give notice in writing to the
company—

(a) of the particulars relating to the shares, debentures, participatory
interests, rights, options and contracts as are necessary for the
purposes of compliance with section 59 by the company;

(b) of particulars of any change in respect of the particulars referred
to in paragraph (a) of which notice has been given to the company
including the consideration, if any, received as a result of the event
giving rise to the change; and

(c) of such events and matters affecting or relating to himself as are
necessary for the purposes of compliance with the requirements of
this Act by the company.
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Directors’ Duties - Fiduciary Duties

Duty to Act Bona Fide in the Best Interests of the
Company

Duty to Avoid Conflicts of Interest
Duty Not to Make Secret Profits

Duty Not to Misuse Corporate Opportunities

MahWengKwai & Associates

ADVOCATES AND SOLICITORS



Directors’ Duties - Fiduciary Duties

The Federal Court in Solid Investments Ltd v Alcatel-Lucent (M)
Sdn Bhd (previously known as Alcatel Network Systems (M) Sdn
Bhd) [2014] 3 MLJ 785 held that “the existence of a fiduciary
relationship is presumed between directors and companies”.
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Directors’ Duties - Fiduciary Duties

e Firstly, a director must act in what he honestly considers to be
the company's interests and not in the interests of some other
person or body. This is a director's main and overriding duty at
common law.

e Secondly, a director must employ the powers and assets that he
is entrusted with for proper purposes and not for any collateral
purpose.

e Thirdly, a director must not place himself in a position whereby
his duty to the company and his personal interests may conflict.
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Court’s Perspectives

1) “Courts would lift the corporate veil” in situations of fraud -
Federal Court in Ong Leong Chiou & Anor v Keller (M) Sdn Bhd &
Ors [2021] 4 CLJ 821
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High Court finds travel firm, three directors liable for RM492,480
umrah fraud

Q By Rahmat Khairulrijal February 27, 2026 @ 12:08pm
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Court’s Perspectives

In oppression actions, the Federal Court in Auspicious Journey Sdn
Bhd v Ebony Ritz Sdn Bhd & Ors [2021] 3 MLJ 549 held that the
legal criteria to be satisfied are as follows:

1) There is clear evidence of their "deliberate involvement or
participation in, or a sufficiently close nexus" to the oppressive
conduct;

2) ltis objectively "fair and just" to impose liability on them; and

3) The punishment goes no further than necessary to stop
the oppression or fix the breach; and

4) The imposition of liability must be reasonable to alleviate
legitimate shareholder concerns, and it must not be used merely
as a substitute for other statutory or common law relief.
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Court’s Perspectives

In derivative actions, directors can be made personally liable

THEEm — < Home Corporate Economy Court & Politics Sections E
. Malaysian Genomics independent director seeks legal
action against directors, management for alleged
= breaches of fiduciary duties

By theedgemalaysia.com 26 Oct 2023, 07:25 pm
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Court’s Perspectives

When directors provide personal guarantees, directors can be made
personally liable.

Bank Pembangunan Malaysia Bhd v Ketheeswaran a/l M
Kanagaratnam [2022] MLJU 796 [Tab 12 of the PBOA(SJ)], the Court
of Appeal held that:

“[20] Like any other contract, the construction of a contract of
guarantee depends primarily upon its expressed terms, and the
respective rights of the parties must be gathered from the terms of
the guarantee. This observation was stated clearly by the Federal
Court in Heng Cheng Swee v. Bangkok Bank Ltd [1979] 1 LNS 179;
[1976] 1 MLJ 267, where it was held that a contract of guarantee
depends primarily on its expressed terms and cannot be varied by
oral evidence; secondly, to determine the defendant’s rights which
are embodied in the guarantee, it is only necessary to look at the
guarantee itself.”
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Criminal Implications

Section 218

(2) Any person who contravenes this section commits an offence and
shall, on conviction, be liable to imprisonment for a_term not

exceeding five vears or a fine not exceeding three million ringgit or to
both.
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Criminal Implications

Section 218

In the case of Pendakwa Raya v Teo Tzi Sin & Anor [2025] SMCU
117, two directors who misused their position, paid RM200,000 as
bonus to themselves, pleaded guilty to the breach of section 218 and
was fined RM100,000 each to be paid, failing which 6 months of
imprisonment.
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Criminal Implications

Section 219

In Yew Shing Lin v KEB Oil & Gas Sdn Bhd [2021] 1 LNS 1382, the
Court found that the director (the petitioner) breached Section 219
and Section 221 (conflict of interest in contracts) by failing to disclose
to the board of directors his personal interest in two outside
companies: Powermile Sdn Bhd and Total Flagship Sdn Bhd because
both of these undisclosed companies were acting as suppliers and
conducting business for a "sizeable sum" with the very company (i.e.
KEB Oil & Gas Sdn Bhd) he was directing.
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Other Implications

1. Disqualification from Acting as Director
2. Reputational and Career Consequences

3. Loss of Indemnity or Insurance Protection
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Disqualification from Acting as Director

1. Carrilion collapse

Following the 2018 collapse of the UK construction giant Carillion,
regulators investigated the conduct of its directors.

Two former executives, Richard Howson and Richard Adam,
accepted director disqualification undertakings.

Consequences:

Howson banned from acting as director for 8 years and Adam banned
for 12.5 years, imposed by the UK Insolvency Service.
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Reputational and Career Consequences

Carlos Ghosn was once regarded as one of the most influential
automotive executives in the world, leading a powerful alliance
between Renault, Nissan Motor Co. and Mitsubishi Motors.

However, the events following his arrest in 2018 demonstrate how
alleged governance breaches can destroy a director’s career even
before final legal outcomes are reached.
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Malaysia - Companies Act 2016

Persons disqualified from being a director

198. (1) A person shall not hold office as a director of a company or whether
directly or indirectly be concerned with or takes part in the management of a
company, if the person

(b) has been convicted of an offence relating to the promotion, formation or
management of a corporation;

(c) has been convicted of an offence involving bribery, fraud or dishonesty;

(d) has been convicted of an offence under sections 213, 217, 218, 228 and
539; or

(e) has been disqualified by the Court under section 199.
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Malaysia - Companies Act 2016

Persons disqualified from being a director

198. (1) A person shall not hold office as a director of a company or whether
directly or indirectly be concerned with or takes part in the management of a
company, if the person

(b) has been convicted of an offence relating to the promotion, formation or
management of a corporation;

(c) has been convicted of an offence involving bribery, fraud or dishonesty;

(d) has been convicted of an offence under sections 213, 217, 218, 228 and
539; or

(e) has been disqualified by the Court under section 199.
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199. (1) The Court may, on an application by the Registrar, make an
order to disqualify any person from acting or holding office as a
director or promoter of a company, or be concerned with or taking

part in the management of a company whether directly or indirectly,
if—

(a) within the last five years, the person has been a director of two or
more companies which went into liquidation resulting from the
company being insolvent due to his conduct as a director which
contributed wholly or partly to the liquidation;

(b) due to his contravention of the duties of a director; or

(c) due to his habitual contravention of this Act.
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Reputational and Career Consequences

After his arrest in Japan in November 2018 for alleged financial
misconduct, the boards of the companies moved quickly.

1. AtNissan

The board of Nissan Motor Co. removed Ghosn as Chairman within
days of the arrest.

2. At Mitsubishi Motors
Mitsubishi Motors also removed him as Chairman shortly after.
3. AtRenault

Initially retained as chairman and CEO, but he was forced to resign in
January 2019 under pressure from the French government and the
board of Renault.
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Loss of Indemnity or Insurance Protection

Even though D&O insurance protects directors against claims for
negligence or wrongful acts, it has several limits.

Typical exclusions include:

e fraud or dishonesty
e intentional misconduct
e personal profit obtained improperly

e statutory liabilities (e.g., EPF, taxes)

e finesor penaltiesimposed by regulators.
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Regulatory Exposure

Failure to lodge annual returns, financial statements and
directors’ reports may result in a fine up to RM50,000 and a
further fine not exceeding RM1,000 for a continuing offence after
conviction

The Registrar may strike a company off if there is "reasonable
cause to believe that the company is not carrying on business or
is not in operation." One of the usual indicators SSM uses to
determine this is the failure to lodge annual returns or financial
statements for several consecutive years
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Regulatory Exposure (Listed Companies)

Bursa Malaysia Listing Requirements and Capital Markets
and Services Act 2007:

a. Reprimand

b. Fines
c. Imprisonment

d. Compulsory Training
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Regulatory Exposure (Listed Companies)

BUR SA; P~ Bursa Malaysia Bursa Anywhere Bursa Assist Explore MyBURSA
MALAYSIA Ny
Market Information  Trade Listing Regulation Reference About Bursa Pengumuman Syarikat @ @

Kenyataan Media

BURSA MALAYSIA SECURITIES PUBLICLY REPRIMANDS AND/OR FINES SARAWAK CONSOLIDATED INDUSTRIES BERHAD AND TWO (2) DIRECTORS

BURSA MALAYSIA SECURITIES PUBLICLY REPRIMANDS AND/OR FINES SARAWAK
CONSOLIDATED INDUSTRIES BERHAD AND TWO (2) DIRECTORS

Bursa Malaysia Securities Berhad [Registration No.: 200301033577 (635998-W)] (Bursa Malaysia Securities) has publicly reprimanded Sarawak Consolidated Industries Berhad (SCIB) and 2
of its directors for breach of the Bursa Malaysia Securities Main Market Listing Requirements (Main LR). In addition, the 2 directors were imposed a fine of RM27,000 each.

SCIB was publicly reprimanded for breach of paragraph 9.23(1) of the Main LR for failing to issue the annual report that included the audited financial statements together with the auditors
and directors’ report for the 18-months financial period ended 30 June 2021 (AR 2021) on or before 31 October 2021. SCIB only issued the AR 2021 on 17 January 2022, after a delay of

approximately 2 months.



Clear Governance Structure

Maintain regular board meetings with proper agendas.

Ensure board minutes accurately record deliberations
and dissent.

Establish board committees where necessary
(audit, risk, remuneration).

Ensure clear separation between board oversight
and management functions.
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Manage Conflicts of Interest Properly

Declare interests promptly in any transaction involving
the company.

Refrain from participating in board discussions or voting
on conflicted matters.

Ensure disclosure is recorded in board minutes.
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Avoid Misuse of Company Assets or Opportunities

1. Directors must not:

d.

use company assets for personal purposes

b. divert business opportunities

C.

benefit from confidential company information.

2. Practical safeguards:

d.

implement approval procedures for
director-related transactions

ensure independent board approval for
related-party dealings

maintain clear policies on corporate opportunities.
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Strengthen Internal Controls and Compliance

Directors should ensure that the company has:

proper internal financial controls
regular compliance reviews

1.
2.
3. documented risk management policies
4,

internal audit functions (where appropriate).
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Ensure Accurate Corporate Records and Filings

Directors should ensure:

timely filing of annual returns
proper financial statements

1.
2.
3. accurate statutory registers
4.

compliance with statutory disclosure obligations.
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Exercise Independent Judgment

Directors should:

1. question management decisions where appropriate

2. request additional information when necessary

3. avoid blindly relying on dominant shareholders or executives
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Obtain Professional Advice

When facing complex transactions or regulatory issues, directors
should obtain advice from:

legal counsel

accountants

financial advisors

external subject matter experts, if not available in-house
(surveyors, engineers, architects, town planners etc.)

>N

Seeking professional advice demonstrates that directors acted
prudently and responsibly.
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Questions?



Upcoming Talks

Date Topic Speakers
8 April 2026 Strengthening Your Contracts in Cassandra Nicole
(Wednesday) Uncertain Times: Understanding Thomazios & Anis

Force Majeure

Mohd Sohaimi

Sign up for more MWKA Online Talks at
https://mahwengkwai.com/talks-signup/
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Follow us on Social Media

08X [Qlin

YouTube: mahwengkwai
Twitter: mahwengkwai

Instagram: mahwengkwai
Linkedin: mahwengkwai
Facebook: mahwengkwai
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Complimentary Consultation

Schedule a complimentary video- consultation
(up to 30 minutes) with our lawyers by filling up the form at

https://mahwengkwai.com/schedule-a-meeting/
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https://mahwengkwai.com/schedule-a-meeting/

Thank you!

Notice: This presentation does not constitute legal advice and its contents should not
be relied upon as such. The facts and circumstances of each and every case will differ
and therefore will require specific legal advice. Feel free to contact us for

complimentary legal consultation.



