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Trusted by small medium enterprises (SMEs), 
family businesses and individuals since 1985.
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● To share knowledge, raise awareness, encourage 
networking 

● For clients, potential clients, in-house counsel
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○ 3.9.2025: Navigating the Skies: An Overview of 
Aviation Law in Malaysia
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● Pre-contractual duties in insurance contract 

● Proposal Form 

● Nature of Insurance Contracts 

● Misrepresentation (Contracts Act 1950) 

● Misrepresentation & Non-Disclosure (Financial 
Services Act 1950) 

● Factors in Determining Non-Disclosure & Case Laws 

● Remedies 

Talk Points



● Insurance = Contractual Agreement 

○ One party pays up front, usually known as a 
premium (insured) 

○ The other party promises to protect against a 
possible future loss (insurer) 

● Typically an insurance transaction: 

○ Pre-contractual stage 

○ Contractual stage 

○ Commencement of Risk 

Introduction



● Customer fills in a “proposal”

● The proposal acts like an application for insurance 

● Typically proposal comes in a format of a form or 
questions and answers to be filled 

● The underwriter then reviews the information 
provided by the customer

● Underwriter would sometimes ask for extra 
documents (medical check, income, company search) 

● Underwriter decides whether to accept or decline or 
impose additional terms 

Pre-Contractual Stage 



● Insurer decides to accept risk 

● Insurer issues the policy 

● Customers agree and pay the premium 

● Policy document sets out the terms, rights, duties and 
exclusions 

Contractual Stage 



● Coverage begins from the effective date stated in the 
policy.

● The insured must continue to comply with the policy 
terms and pay premiums as required.

● Once the insured event occurs, the insurer is 
contractually bound to provide coverage.

○ Insurer cannot simply deny coverage upon the 
occurrence of the insured event 

Commencement of Risk 



● Todayʼs focus on pre-contractual stage 

● Proposal form typically looks like this: 

Proposal Form 



● Clause on Representation

● Typically in a proposal form it appears as a 
declaration, to declare that 

○ all the information given is true, correct, and 
complete;

○ they understand the duty of disclosure; and

○ they agree that the insurer will rely on their 
answers.

Proposal Form 



● Declaration on representations  

●

Proposal Form 



● Declaration on fraud   

Proposal Form 



● Important in the pre-contractual stage to disclose 
truthfully 

● Why? Relevant information for the insurer to assess 
the risk and determine whether to provide coverage 
or not 

● If to provide coverage -

○ on what terms

○ premium 

Honesty in Proposal 



● If however, information is not given honestly and 
truthfully 

● Or failing to disclose required information

● It may amount to misrepresentation or 
non-disclosure 

● Even at the pre-contractual stage 

● Effect? 

○ Avoid and repudiate the insurance contract 

○ Deny coverage of your claim 

Honesty in Proposal 



● Before we talk about Misrepresentation & 
Non-Disclosure and how it applies in insurance 
contracts: 

○ we have to first understand the nature of 
insurance contract 

● Insurance contract → essentially 
contracts/agreements

● Therefore they are governed under contractual 
principles 

○ Contract Act 1950 

Nature of Insurance Contracts



● However, insurance contracts are unique species of 
contracts

● In Malaysian Motor Insurance Pool v Tirumeniyar a/l 
Singara Veloo [2020] 1 MLJ 440, the Court emphasized 
that insurance contracts are sui generis (of their own 
kind)

● Hence they are are also governed by fundamental 
principles that are unique to insurance

● It is regulated by the Financial Services Act 2013

● And by principles developed through common law.

Nature of Insurance Contracts



● What is misrepresentation? 

○ A false statement of fact that induces another to 
enter into a contract 

● Misrepresentation is governed under Section 17 and 
18 of the Contracts Act 1950

● There are 3 types of Misrepresentation (Abdul Razak 
bin Datuk Abu Samah v Shah Alam Properties Sdn Bhd 
& Anor Appeal [1999] 2 MLJ 500): 

○ Fraudulent 

○ Negligent 

○ Innocent 

Misrepresentation



● Elements to establish misrepresentation? 

○ False Statement or Representation of a Fact

○ Statement must be made to another party 

○ Reliance was placed on the statement made 

○ The statement made must have induced the other 
party to enter into the contact 

○ The other party suffers damages as a result 

Misrepresentation (Contractual)



● Generally silence does not amount to 
misrepresentation 

● However, under insurance - silence can amount to 
misrepresentation 

● when you are required to make a statement, silence 
can amount to misrepresentation in the form of a 
non-disclosure 

Silence



● Misrepresentation under Insurance or Non Disclosure

○ Governed under S.129 and Schedule 9 of the 
Financial Services Act 2013  

●  Section 129

○ (1) Schedule 9 sets out the pre-contractual duty of 
disclosure and representations for contracts of 
insurance in Part 2, and the remedies for 
misrepresentations relating to contracts of 
insurance in Part 3.

Non-Disclosure 



● Pre-contractual duties of disclosure is provided under 
Paragraph 4 and 5 of Schedule 9 

● Paragraph 4 deals with disclosure by a non-consumer 

● Paragraph 5 deals with consumer 

● “Consumer” - Loosely defined as an individual person 
who buys, changes, or renews an insurance policy 
with an insurer.

● Everything else — business and professional policies 
— falls under ʻnon-consumer insurance contracts .̓

Financial Services Act 2013 



● Purposes of todayʼs talk we only focus on duties of a 
consumer to disclose provided under Paragraph 5.
○ (1) Before a consumer insurance contract is entered 

into or varied, a licensed insurer may request a 
proposer who is a consumer to answer any specific 
questions that are relevant to the decision of the 
insurer whether to accept the risk or not and the rates 
and terms to be applied.

○ (2) It is the duty of the consumer to take reasonable 
care not to make a misrepresentation to the licensed 
insurer when answering any questions under 
subparagraph (1).

Financial Services Act 2013 



● Principles of non-disclosure under the FSA was 
developed by an underlying principle → foundation of 
all insurance contracts 

● Known as principle of utmost good faith - uberrimae 
fidei 

● Explained in Tan Jing Jeong v. Allianz Life Insurance 
Malaysia Berhad & Ors [2011] 4 CLJ 710

○ which emphasises that both the insurer and the 
insured have a duty to deal with each other in 
good faith and make full disclosure of all material 
facts.

Doctrine of Utmost Good Faith 



● Leong Kum Whay v. QBE Insurance (M) Sdn Bhd & 
Ors [2006] 1 CLJ 1
○ It is settled beyond dispute that a contract of 

insurance is one that imposes a mutual duty on the 
parties to it to act uberrimae fides towards each other. 
On the part of the insured, he or she must make full 
disclosure of all material facts. It is not for him or her 
to decide in his or her own mind what is material. It 
does not matter whether the insurer asks any 
questions of the insured. The duty is on the insured 
to make full disclosure of material facts within his 
knowledge. Whether a particular fact is material is a 
question of fact.

Duty of the Insured 



● Leong Kum Whay v. QBE Insurance (M) Sdn Bhd & 
Ors [2006] 1 CLJ 1
○ So much for the insured's duty. For completeness I would 

add that there is a corresponding duty on the part of an 
insurer to act with utmost good faith towards its insured…

○ The duty to act promptly and in good faith arises the day the 
insurer receives the claim. 

○ Insurer  holds a position of power over an insured since the 
insured is in a vulnerable position and is entirely dependent on 
the insurer when a loss occurs. For that reason, in every 
contract of insurance, an insurer has an implied obligation to 
deal with the claims of its insured's in good faith. 

Duty of the Insurer 



● In simple terms what the FSA and the doctrine 
provides is this: 

○ Before you purchase an insurance policy, the 
insurer can ask you specific questions 

○ These questions are for deciding whether to give 
you cover, and on what terms.

○ When you answer those questions, you must take 
reasonable care to make sure your answers are 
true and not misleading and disclose important 
relevant information.

Principles of Disclosure 



● Essentially - 3 Main Factors that determine whether 
there is reasonable care in the disclosure

○ Knowledge 

○ Materiality 

○ Inducement 

3 Key Factors 



● The rule imposes a duty to disclose material facts that are 
known to the insured. 

● Disclosure duties only apply to facts within the insuredʼs 
knowledge.

● Courts take a common-sense approach: you cannot be 
expected to disclose what you genuinely donʼt know.

● But if itʼs something obvious, significant, or recent (like a 
major surgery or multi-million policies), the courts will not 
accept a claim of forgetfulness.

● Significance: Knowledge anchors the duty of disclosure — the 
obligation starts when you know or ought reasonably to 
know the fact.

Knowledge  



● Genuine “No Knowledge” includes: 

○ You have undiagnosed serious illness, and no 
doctor has told you.

○ You experience no major symptoms in daily life, so 
you reasonably think you are healthy.

○ You carry a condition from birth that has never 
been tested or revealed.

Genuine “No Knowledge”



● No knowledge does not include forgetfulness or 
carelessness 

● It does not cover:

○ Forgetting something serious (like a major 
surgery).

○ Being careless in filling out the form.

○ Failing to exercise ordinary prudence (not 
checking your own records, not recalling obvious 
matters).

Forgetfulness and Carelessness



● A claim on a life insurance policy that was rejected by 
the insurer on the grounds of non-disclosure. 

● The insured passed away a few months after the 
policy was issued. The plaintiff, as the named 
nominee, submitted a death claim, which the 
defendant rejected due to non-disclosure.

● The insured failed to disclose in the proposal form:

○ that he had previously undergone a splenectomy 
(removal of the spleen)

Ulaganathan a/l Muthiah v Prudential Assurance Malaysia Berhad 
[2020] MLJU 210



● Issue was whether deceased had undergone a 
splenectomy and whether he had knowledge prior to 
completion of the proposal form? 

● The Court found that the deceased had known and 
undergone a splenectomy (removal of his spleen) 
before completing the proposal form

● One of the medical officer testified:  

○ that if someone has had a splenectomy, it is "not 
something that he will forget".

Ulaganathan v Prudential  



● A splenectomy is a major operation conducted under general 
anaesthetic and takes approximately 2 hours. Prior to a 
splenectomy, the usual pre-operation fasting and pre-operation 
tests, e.g. CT Scans, blood pressure, blood test and 
electrocardiogram (ECG), are required. The operation scar will 
take 5 to 7 days to heal and one who had a splenectomy will only 
be discharged thereafter. As the surgical scar / wound after a 
splenectomy is relatively large / long, it will be quite painful. If 
one has had a splenectomy, it is not something that he will 
forget; and after a patient had a splenectomy, his immune 
system is jeopardized, he is a lot easier to fall sick later on and 
preventive antibiotics / vaccination will be given.

Ulaganathan v Prudential  



● Another  claim on a life insurance policy that was 
rejected by the insurer on the grounds of 
non-disclosure. 

● The deceased had two life insurance policies with the 
defendant, each with a death benefit of RM2 million.

● However, the deceased failed to disclose in the 
proposal form:

○ That he had three other life insurance policies 
with AIA Berhad (AIA) totaling RM3.5 million, 
which were in force at the time the two PAMB 
policies were applied for.

Chong Lai Keng v Prudential [2024] 1 CLJ 293



● The “proximity and contemporaneous nature" of the 
dates between the AIA and PAMB policies (all within a 
two-month period) made it "inconceivable" for a 
person of sound mind to forget about the AIA policies, 
which had a substantial value of RM3.5 million.
○ [61] In my assessment, any reasonable person would have 

considered the three AIA policies, amounting to RM3.5 
million, when completing the proposal forms for PAMB 
policy 1 and PAMB policy 2. Given the significant sums at 
stake and the proximity of the dates, one would reasonably 
recall the three AIA policies purchased only a few weeks 
prior when applying for the PAMB policy 1 and PAMB policy 
2.

Chong Lai Keng v Prudential  



● [62] I concur with learned counsel for the defendant that any 
ordinarily prudent individual would have recalled and disclosed 
the existence of the three AIA policies, taking into consideration 
the proximity and contemporaneous nature of the dates 
between the AIA and PAMB policies. It would have been 
inconceivable for a person of sound mind to overlook such 
substantial policies, which had been recently applied for. The 
first and second AIA policies had already been issued by AIA 
when the life assured made an application for PAMB policy 1. 
Furthermore, all three AIA policies, with a combined value of 
RM3.5 million, had been issued by the time the life assured 
applied for PAMB policy 2, and at that juncture, PAMB policy 1 
had also been issued.

Chong Lai Keng v Prudential  



● Materiality 

○ Material or relevant facts that the insurer 
considers before accepting the risk or determining 
the amount of premium 

● Inducement 

○ Insurer would be influenced differently if not for 
the non disclosure 

Materiality & Inducement  



● Materiality = deals with relevance in accepting risk and determining 
premium 

○ Was the fact one that a prudent insurer would want to know when 
deciding whether to accept the risk or fix the premium?

● Inducement = deals with causal link 

○ Did the non-disclosure actually influence this insurer to enter into 
the contract on those terms?

● Materiality is about whether the fact is important; inducement is about 
whether it actually made a difference.

● So the court asks two things: was the fact something an insurer would 
want to know? And if it had been disclosed, would it actually have 
changed the insurerʼs decision — to reject, change terms, or increase 
the premium?”

2 Stage Test 



● Paragraph 6: Duty to take reasonable care 

○ (1) In determining whether a consumer has taken reasonable care not to 
make a misrepresentation under subparagraph 5(2) or (4), the relevant 
circumstances may be taken into account including-

(a) the consumer insurance contract in question and the manner in which 
the contract was sold to the consumer;

(b) any relevant explanatory material or publicity produced or authorized 
by the licensed insurer; and

(c) how clear and specific, the licensed insurer's questions were.

● In short relevant circumstances would depend on: 

○ purpose of the insurance and coverage 

○ how clear the questions in the form are 

○ any explanation/expectation provided by the insurer 

Practical markers 



● In Ulaganathan v Prudential, the non-disclosure: 

○ was that the deceased had undergone a splenectomy 

● the post mortem report revealed that the deceased death 
was due to heart disease and fatty liver 

● Issue is whether the non-disclosure is material when it is 
unrelated to the cause of death? 

● The judge rejected the plaintiff's argument that the 
non-disclosure was immaterial because it was unrelated to 
the cause of death. 

Ulaganathan v Prudential 



● 1st stage - Relevance in determining whether to accept risk 
and determination of terms or premium (Materiality) 

○  Accordingly, what are determined to be material disclosures are 
that considered to be relevant to a prudent insurer in deciding 
whether or not to accept the risks. So, the fact that the cause of 
death of the insured may not be related to the matters that the 
insurer required disclosure does not mean that the non-disclosure is 
immaterial.

○ Of significance is the fact that after a patient had a splenectomy, his 
immune system is jeopardized, he is a lot easier to fall sick later on 
and preventive antibiotics / vaccination will have to be given.

Ulaganathan v Prudential 



● 2nd stage - Non-disclosure induced Insurer to accept risk 
○ As the Deceasedʼs Policy was a life insurance policy, I accept 

DW1ʼs testimony that if the Defendant had known of 
Non-Disclosed Information and or Deliberate and or Reckless 
Misrepresentation, which clearly increases the Defendantʼs 
insurance risk, the Defendant would either not have entered 
into the insurance contract and issued the Policy or it would 
have done so on different terms.

Ulaganathan v Prudential 



● In Chong Lai Keng v Prudential, the non-disclosure: 

○ was that the deceased had 3 other life insurance 
policies with AIA totalling RM3.5 million which 
were in force during the time the deceased 
applied for another 2 life insurance policies with 
Prudential 

● Issue is whether the non-disclosure of the other 
policies with AIA is a material?

Chong Lai Keng v Prudential



● 1st stage - Relevance in determining whether to accept risk 
and determination of terms or premium (Materiality) 

○  Therefore, life insurance is not intended as a windfall 
and should not be utilised for unjust enrichment. 
Instead, its purpose is to cover financial losses 
stemming from the insured's death or inability to work, 
serving as a financial support mechanism for the 
insured or their beneficiary. As such, financial 
underwriting guidelines are established to determine 
the maximum total sum assured to be provided on the 
insured's life.

Chong Lai Keng v Prudential  



● 1st stage - Relevance in determining whether to accept risk 
and determination of terms or premium (Materiality) 

○  The guidelines applied to an earning adult under the 
age of 50 specified that the maximum sum assured or 
death benefits on their life should not surpass 25 times 
their earned annual income. Consequently, considering 
that the life assured's annual income ranged from 
RM130,000 to RM150,000, the allowable maximum life 
coverage should have been between RM3.5 million and 
RM4 million only. Issuing PAMB policy 1 and/or PAMB 
policy 2 for RM2 million each would have resulted in the 
life assured being over-insured.

Chong Lai Keng v Prudential  



● Essentially - why were the existing policies relevant 
information to be disclosed? 

● Life insurance is not meant to create a windfall; it is to 
replace the deceasedʼs financial contribution if they die.

● To prevent over-insurance, insurers use financial 
underwriting guidelines based on the deceased annual 
income 

● It directly affects whether the insurer would accept the 
risk, reduce the sum assured, or adjust the premium.

Chong Lai Keng v Prudential  



● 2nd stage - Non-disclosure induced Insurer to accept risk

○ The defendant, through the testimonies of DW2 and 
DW3, successfully established that the existence of the 
three AIA policies constituted a "material fact". Their 
uncontroverted and unchallenged evidence stated that 
had the defendant been aware of the three AIA policies, 
the life assured would not have been eligible for 
additional coverage under the two PAMB policies, as the 
life assured's income ranged from RM130,000 to 
RM150,000 per annum.

Chong Lai Keng v Prudential  



● Health & Medical History 

○ Material: Prior diagnosis of diabetes or heart diseases 

○ Immaterial: Childhood fever or chicken pox 

● Lifestyle & Habits 

○ Material: Regular smoking 

○ Immaterial: Occasional drinking of low alcoholic drinks

● Occupation

○ Material: Working as an offshore oil rig diver (high risk).

○ Immaterial: Office desk job with no unusual hazards.

Examples Material/Immaterial 
Information 



●

Examples in Proposal



●

Examples in Proposal



● Remedies - if non-disclosure or misrepresentation occurs 
what can the insurer do 

● Provided under Part 3 Division 2 - Paragraph 14 and 15 of 
Schedule 9 of FSA 

● If Fraud/Deliberate or Reckless Misrepresentation

○ Insurer can avoid the contract entirely and refuse all 
claims.

● Careless or Innocent 

○ Avoid the contract and return the premium 

○ Impose different terms 

○ Reduce the claim proportionately

Remedies 



Questions?
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Thank you!

Notice: This presentation does not constitute legal advice and its contents should not 

be relied upon as such. The facts and circumstances of each and every case will differ 

and therefore will require specific legal advice. Feel free to contact us for 

complimentary legal consultation.


