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Trusted by small medium enterprises (SMEs), 
family businesses and individuals since 1985.



About Us

● Welcome to MahWengKwai & Associates! 

● Trusted by small medium enterprises (SMEs), 
family businesses and individuals.

● Established in 1985 by Datoʼ Mah Weng Kwai, 
now a consultant with the firm.

● Medium-sized law firm with 33 lawyers and 30 staff.
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● Full-service law firm with 4 Departments:

○ Corporate

○ Dispute Resolution

○ Employment

○ Individuals & Families

Our Services
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● 5 Practice Groups:

○ ASEAN-China Desk

○ Construction

○ Foreign Direct Investment

○ Real Estate

○ Sports & eSports

Our Practice Groups



● To share knowledge, raise awareness, encourage 
networking 

● For clients, potential clients, in-house counsel

● Recent MWKA Online Talk:

○ 8.11.2024: Cross-Border Perspectives: Validity of 
Wills in Singapore and Malaysia

● Upcoming MWKA Online Talk:

○ 27.11.2024: Protecting Shareholder Rights with 
Corporate Litigation

MWKA Online Talks



❖ Admitted to the Malaysian Bar in April  2017 

❖ Senior Associate in our Dispute Resolution, 

Employment Law & Industrial Relations and 

Individuals & Families departments 

❖ Areas of practice includes the laws on 

employment and industrial relations 

advisory and litigation matters as well as 

general litigation which includes contractual 

disputes and debt recovery 

Naveen Joshua
Senior Associate  



❖ Associate in our Dispute Resolution, 

Corporate, Individuals & Families and 

Employment and Industrial Relation 

departments.

❖ Bachelor of Laws (Hons), University of 

London (UOL).

❖ Areas of practice include the laws on 

employment, corporate litigation, strata, 

adoption, citizenship and immigration.

❖ Regularly provides advice to clients on 

various strata management tribunal 

claims.

Jasmine Wee 
Associate  



● Understanding Misconduct

● Recognising Early Signs of Misconduct 

● Developing Clear Policies and Procedures

● Disciplinary Action

● Legal Compliance

Talk Points



Understanding Misconduct 



● An act or omission which violates or affects the 
employeeʼs expressed or implied obligations to the 
Company

● Related to employeesʼ duties at work and his 
position as an employee of the Company outside of 
work

● Behavior affecting the Companyʼs image or 
reputation

Defining Misconduct



● Azahari Shahrom & anor v Associated Pan Malaysia 
Cement Sdn Bhd [2010] 1 ILR 423, 436 

“It is trite that the association between employer and 
employee out of necessity is fiduciary in nature. There has to 
be mutual trust and confidence that one would deal with the 
other in all fairness and rectitude over the rights and 
obligations flowing between the parties under the 
employment agreement. If one does an act or commits an 
omission which is inconsistent with that fiduciary relationship, 
then that act or omission will be mala fide ...”

Defining Misconduct



● Akira Sales & Services (M) Sdn Bhd v Nadia Zee Abdullah & 
Another Appeal [2018] 2 CLJ 513, FC:

“... We would not hazard to define misconduct in 
employment, as "the acts which can constitute misconduct 
inside employment are too numerous to categorise" (Selwyn's 
Law of Employment 17th edn at 17.121). Suffice it to say, in 
answer to the third question of law, that misconduct in 
employment need not amount to a crime to justify dismissal 
...”

Defining Misconduct



● Professor of Law Alfred Avins in his book Employees' 
Misconduct wrote at pages 537 & 538:

"The servant is bound to give faithful personal service to his 
master and, as a consequence, to refrain from any course of 
conduct the natural tendency of which must be to injure the 
master's trade or business."

● Pearce v Foster [1886] (17) QBD 536 per Lopes LJ: 

"If a servant conducts himself in a way inconsistent with the 
faithful discharge of his duty in the service, it is misconduct 
which justifies immediate dismissal."

Defining Misconduct



● Tardiness, Attendance and Mannerisms at Work

○ Persistent tardiness at work without justification or 
prior notification

○ Absenteeism without approval

○ Running personal errands during work hours

○ Disrupting others in the workplace 

○ Negligence of duty at work resulting in losses to the 
Company

○ Insubordination 

Types of Misconduct



● Disregard for Company Safety and Security Measures

○ Non-compliance with security measures

○ Tampering with safety devices or machinery 

○ Gross disregard for Company Safety Procedures, 
endangering others

○ Being under the influence while at work

○ Falsification of records

Types of Misconduct



● Confidentiality Breaches

○ Sharing private information about finances, business 
practices and customer relationships 

○ Failure to return Company property when requested

○ Wilful damage to Company Property

○ Improper usage of Company IT facilities

○ Especially serious in health care fields

○ Theft 

○ Fraud

Types of Misconduct



● Dalia Ash’ari v Malaysia Airports (Niaga) Sdn Bhd 
[2020] 1 ILR 472

○ Employee committed serious misconduct when she went on a 
holiday to Thailand whilst on medical leave

○ Employee was malingering: “to feign sickness in order to 
avoid duty”

○ Employee exhibited sheer defiance and rebelliousness by 
posting videos of her holiday, during that period, on her 
Instagram account

● Dismissal was with just cause and excuse  

Case Study



● Zulhilmi Fauzi v MISC Berhad [2014] 1 ILR 240

○ Employee (General Purpose Caterer) was dismissed after 
tested positive for morphine 

○ Employee signed an acknowledgment of the Company’s Drug 
and Alcohol Policy

○ No allegations that his work performance was affected or that 
the employee had acted inappropriately while under the 
influence of drugs

○ Dismissal was fair because failing a drug test is a major 
misconduct which was “clearly inconsistent with the fiduciary 
relationship between the employer and an employee”

Case Study



● Sebastian Matthias Boehme v Siemens Malaysia 
Sdn Bhd [2017] 3 ILR 50

○ Employee was drunk, misbehaving at the hotel bar and 
sexually harassing and assaulting the hotel staff and guests

○ Employee argued that the incident happened after office 
hours and thus, had been personal and done on his own time

○ Dismissal was done with just cause or excuse 

○ By his actions, employee had shown himself to be a staff of 
the company who could not be trusted to uphold its values.

○ Employee had potentially exposed the company to legal risk 
and harmed its reputation.

Case Study



● Mattel Tools Sdn Bhd v Anuar bin Hassan [1995] 1 
ILR 783

○ Employee was dismissed for being drunk and misbehaving at 
the company’s annual dinner

○ Dismissal was held as unfair because another senior manager 
who was also drunk and misbehaving was let off with just a 
warning

○ Employee had misbehaved at an important function of the 
company and thereby tarnishing the image of the company. 
Court deducted 50% from the total amount of compensation 
awarded to the employee for his misbehaviour.

Case Study



● Ngiam Geok Mooi v Pacific World Destination East 
Sdn Bhd [2016] 3 ILR 229, CA

○ Employee was dismissed due to insubordination to superior’s 
orders 

■ refused to follow her superior’s instructions to make payment 
for a corporate expense and make adjustments to the company 
budget

■ wrote an email saying she would no longer report to the 
superior

○ Although found guilty of insubordination, Industrial Court 
held that the punishment of termination from service was too 
harsh a penalty 

○ Single act of insubordination and the first misconduct in the 
employee’s 20 years of service

Case Study



● Section 15(2) EA 1955: 

○ contract of service deemed breached if continuously absent 
from work for more than two consecutive working days 
without prior leave

● serious misconduct and a “gross violation of discipline” 
which justifies immediate dismissal 

○ Pan Global Textiles Berhad Pulau Pinang v Ang Beng Teik 
[2002] 1 CLJ 181, FC

● principle of condonation 

○ Zulkefly Ibrahim v Airport Limo (M) Sdn Bhd [2007] 2 LNS 
1844

Case Study



● Section 15(2) EA 1955: 

○ contract of service deemed breached if continuously absent 
from work for more than two consecutive working days 
without prior leave

● serious misconduct and a “gross violation of discipline” 
which justifies immediate dismissal 

○ Pan Global Textiles Berhad Pulau Pinang v Ang Beng Teik 
[2002] 1 CLJ 181, FC

● principle of condonation 

○ Zulkefly Ibrahim v Airport Limo (M) Sdn Bhd [2007] 2 LNS 
1844

○ Chong Fui Thung v Sena Diecasting Industries Sdn Bhd [2024] 
2 ILR 

Case Study



Recognising Early Signs of 
Misconduct



● Increased Absenteeism or Tardiness

○ Regularly missing work or arriving late 

○ Indication of underlying dissatisfaction, disengagement 
or deliberate avoidance

● Withdrawing from Team Interactions 

○ Reduced involvement in team activities, skipping 
meetings

○ Avoiding collaboration can signal issues

● Negative Attitude or Defensiveness 

○ Frequent complaints, defensiveness, hostile attitude 
towards feedback

○ Indicate frustration or resentment

Behavioral Changes in Employees 



● Drop in Quality or Quantity of Work 

○ Noticeable decline in performance

○ Indication of distractions due to unethical activities 
or personal issues affecting work

●  Avoiding Accountability or Delegating Excessively

○ Employees start avoiding responsibility or 
delegating tasks inappropriatelty

○ Attempts to evade scrutiny 

Sudden Productivity Changes 



● Unexplained Expense Claims or Missing Assets

○ Frequent, vague or inflated expense claims

○ Missing or misallocated company resources pointing 
to potential fraud or misuse

● Abuse of Company Time or Resources

○ Engaging in personal tasks during work hours, 
misusing company tools

○ Spending excessive time on non-work related activities 
can point to early signs of misconduct

Unusual Financial or Resource Usage Patterns



● Favouritism or Conflicts of Interest

○ Signs of favouritism or blurred boundaries with 
vendors, clients, or other team members leading to 
conflicts of interest and potentially unethical behavior 

● Frequent Conflicts or Complaints 

○ When employees or clients report an increase in 
conflicts, inappropriate language, or hostile 
interactions

○ Indication of interpersonal issues that may escalate if 
not addressed 

Changes in Interpersonal Relationships



● Circumventing Rules or Skirting Procedures

○ Regularly avoiding established procedures (e.g 
avoiding approvals, skipping compliance checks)

○ Indicates willingness to disregard rules, 
potentially leading to misconduct

● Lack of Transparency in Communications

○ Employees withholding information, becoming 
evasive, or acting secretive, especially regarding 
decision-making

○ Indicates employees are hiding something

Attempts to Bypass Policies and Procedures



● Disregard for Company Policies

○ Regularly ignoring policies or expressing disdain 
for them 

○ Indicates a lack of respect for workplace ethics 
and may lead to misconduct

● Low Engagement with Compliance or Ethics 
Programs 

○ Not participating in ethics training, avoiding 
compliance sessions

○ Showing disregard for company values reflect 
potential ethical risks

Workplace Ethics and Values Disregard



● Concerns Raised by Peers

○ Colleagues notice red flags early on

○ Taking such reports seriously can be vital, as peers 
often have firsthand insights into potential issues

● Anonymous Tips or Whistleblower Feedback

○ Anonymous tips are worth investigating as they 
can reveal hidden issues

Report from Colleagues or Whistleblowers 



● Signs of Financial Hardship or Emotional Stress

○ Employees facing personal financial issues or 
emotional challenges may be more 
susceptible to ethical lapses if they feel 
desperate

Personal Financial or Emotional Strain 



● Extended Work Hours or Odd Schedule Changes

○ Employees who work irregular hours or stay 
late without reason may be trying to avoid 
supervision

○ Indicates attempt to hide misconduct

● Frequent “Closed-Door” Meetings or Private 
Conversations

○ Excessive secrecy in normally open 
environments

Unusual Workplace Patterns 



● Managers Setting Unrealistic Goals to Act as 
Motivators and Benchmarks for Employees

○ Creates an imbalance in the workplace

○ Fosters situation where manager blames staff 
for lack of effectiveness

○ May result in employees resorting to illegal 
means to solve tasks

Upper Management Setting Unrealistic Goals



Developing Clear Policies and 
Guidelines



● Clear Policies and Guidelines on Workplace 
Misconduct are Essential

○ Protects Companyʼs reputation

○ Maintains standard of conduct

○ Fosters healthy work cultures

○ Encourages culture of accountability and 
respect

○ Provides proper avenues to report 
misconduct on all level

Importance of Policies and Guidelines



● Outlining Types of Misconduct

○ Clear definition on what constitutes misconduct 

○ Categories should include minor and major 
misconduct

● Providing examples

○ Proper education about categories of misconduct

○ Allow for easy understanding and enforcement

● Differentiating between Policy Violations and Performance 
Issues

○ Clarifying distinction between misconduct due to 
behavioral issues and permanence issues due to skill 
gaps or underperformance

Defining and Categorising Misconduct



● Highlight Expected Behaviour and Values

○ Developing Code of Conduct

○ Emphasizing values and principles employees are 
expected to uphold (e.g respect, integrity, honesty 
and compliance with laws)

● Addressing Specific Situations

○ Including guidelines for specific situations 
relevant to Companyʼs industry (e.g client 
interactions, handling conflicts of interest and 
usage of company resources)

Establishing Clear Code of Conduct



● Outlining Disciplinary Measures

○ Stating disciplinary processes for various 
misconduct levels (e.g verbal warnings, written 
warnings, suspension and termination)

● Proportionate Consequences

○ Punishment must fit severity of misconduct

● Emphasising Consistency

○ Communication that policy is to be applied fairly 
and consistently across all levels, promoting trust 
and accountability

Explaining Disciplinary Actions and Consequences



● Designating Reporting Channels

○ Specifying how employees can report misconduct (e.g 
Through direct supervisors, HR representatives, 
anonymous or digital platforms)

● Explaining Whistleblower Protections

○ Clear outline on protections for employees who report 
misconduct

○ Commitment to confidentiality and assurance against 
retaliation

● Encouraging Early Reporting

○ Make clear that early reporting of potential issues is 
encouraged and can lead to a more positive resolution

Detail the Reporting Process for Misconduct



● Define Investigation Process

○ Describing how misconduct reports will be handled 

○ Include initial fact finding, interviews, evidence 
collection and determination of outcomes

● Assigning Responsibilities 

○ identifying who will conduct investigations (e.g HR, 
independent investigator) 

○ Ensure fairness and prevent conflicts of interest

● Commit to Confidentiality 

○ Emphasing that investigations will be confidential

○ Respect parties involved

Outlining Investigation Procedures



● Anti-Harassment and Discrimination Policies

○ Including specific policies on harassment and 
discrimination

○ Detailing what constitutes each and zero tolerance for 
these behaviours

● Data and Information Security 

○ Addressing misuse of confidential information (e.g 
unauthorised sharing, data leaks, cyber misconduct)

● Substance Abuse Policies

○ State clear policies regarding substance abuse (e.g 
alcohol or drug use during work hours)

○ Outlining support options available

Including Guidelines for Specific Forms of Misconduct



● Regular Training Sessions

○ Conducting training on misconduct policy

○ Ensuring all employees understand what is expected

○ Ensuring employees know how they can report 
concerns

● Frequent Communication

○ Periodically remind employees of policy through 
internal newsletters, emails, postes and staff meetings

● Leadership Involvement

○ Have leaders model appropriate behaviour

○ Openly support policies, demonstrate importance of 
compliance

Promoting Awareness Through Training and Communication



● Regularly Updating Policies

○ Reviewing and updating misconduct policies periodically 

○ Ensure policies remain relevant and are in compliance 
with legal standards

● Soliciting Feedback

○ Encouraging employees to provide feedback on the 
policies or reporting process to identify potential 
improvements and increasing policy effectiveness 

● Monitoring Policy Effectiveness 

○ Track trends in misconduct reports to assess policyʼs 
effectiveness

○ Adjust training or disciplinary procedures if needed

Establish a Review and Feedback Process



● Providing Easy Access

○ Making policies available to all employees

○ Employee handbooks

○ Company intranets

○ Dedicated portals

● Translation of Policies

○ Relevant in multi-lingual workplaces 

○ Considering translating policies into relevant 
languages to ensure everyone understands

Making Policies Accessible



● Introduction and purpose

● Scope and Applicability 

● Definitions and Examples of Misconduct 

● Code of Conduct and Behavioral Expectations

● Disciplinary Process and Consequences

● Reporting Channels and Whistleblower Protections 

● Investigation Procedures 

● Special Misconduct Policies

● Policy Review and Update

Sample Sections in Misconduct Policies



Disciplinary Action 



● Taking disciplinary action for misconduct in the 
workplace is a structured process aimed at 
addressing behavioral issues

● Enforces organizational standards

● Clear and fair disciplinary process is essential for 
ensuring accountability, promoting respectful 
work environments and deters future misconduct

Disciplinary Action for Misconduct



● Recording All Findings and Actions Taken

○ Keeping detailed records of investigations, 
disciplinary actions and any communications 
with employees

○ Include dates, times and descriptions

● Documenting Employee Responses

○ Including employees response or 
acknowledgement of disciplinary action in 
records

Documenting Process



● Gathering evidence

○ Collecting relevant documentation (e.g emails, 
witness statements, security footage or any other 
evidence supporting misconduct claims)

● Conducting interviews

○ Speaking with accused employee

○ Speaking with relevant witnesses

○ Getting comprehensive understanding of situation

Investigating Misconduct Thoroughly



● Ensuring Fairness and Confidentiality

○ Handling investigation discreetly and impartially 
to protect privacy of all parties

○ Avoiding conflicts of interest

Investigating Misconduct Thoroughly



● Consider Intent and Impact

○ Evaluating whether misconduct was accidental or 
intentional 

○ Assess impact on workplace, company reputation 
and other employees

● Reviewing Past Behaviour

○ Checking employee history of similar misconduct 
or other disciplinary actions

○ Patterns of behaviour may require more serious 
response

Assessing Severity of Misconduct



● Verbal Warnings

○ For minor offenses

○ Inform employee that behaviour needs to change

○ Document for future reference

● Written Warnings

○ For repeated or moderate offenses

○ If misconduct continues, provide formal written 
warning detailing infraction

○ Specify consequences of continued behaviour

Determining Proportional Consequences



● Suspension

○ For serious misconduct

○ Suspending employee for period to allow for 
investigation or as a form of punishment

○ Outline terms and expectations for the suspension 
period

● Termination

○ For gross misconduct

○ Immediate termination for issues such as fraud, 
violence, severe harassment

○ Follow legal requirements for terminating 
employment

Determining Proportional Consequences



● Offering Training or Counselling

○ For behavioural issues or skill gaps

○ Providing additional training or counselling to 
assist employees in improving

● Providing Supportive Resources

○ For misconduct stemming from personal 
challenges

○ Directing employees to counselling or support 
programs

Encouraging Remediation and Rehabilitation



● Performance improvement Plans

○ Outline clear, achievable goals for employee to 
improve their behaviour

○ Setting milestones and timeframes to monitor 
progress

● Regular Follow-Ups

○ Following up with affected parties to confirm issues 
have been resolved and ensuring they feel safe and 
supported

Encouraging Remediation and Rehabilitation



● Search for truth, facts, or circumstances concerning charges 
alleged by the employer against its employee. 

● It is an inquiry created by the management against its own 
employee who allegedly committed certain acts of misconduct. 

● The process begins after the issuance of the "show cause" letter 
to the accused employee. 

● Once the response to the show cause letter is unsatisfactory, the 
employer can commence Domestic Inquiry.

● Domestic Inquiry is merely a fact-finding exercise. It does not 
decide on the disciplinary action or punishment to be taken 
against the employee. 

Domestic Inquiries



● Section 14 (1) Employment Act 1955 

○ Employer may on the grounds of misconduct terminate 
an employee without notice, downgrade the employee 
or impose any other lesser punishment as he deems 
just and fit after due inquiry.

● Section 20 (1) Industrial Relations Act 1967

○ Employee who considers that he has been dismissed 
without just cause or excuse by his employer may make 
representations in writing to the Director General to be 
reinstated in his former employment; …”

Domestic Inquiries



Jeana Yeo See Nah v. Virgoz Oils & Fats Sdn Bhd Industrial Court 
Kuala Lumpur [2021] 1 ILR 516

● A domestic inquiry is part of an internal process conducted by 

an employer to investigate whether an employee has 

committed an act of misconduct

● The Employment Act 1955 states that an employer can only 

punish the employee if they have conducted “due inquiry”. The 

Act does not define what is “due inquiry” and it does not 

necessarily mean that an employer must conduct a formal 

domestic inquiry. What is important is that the employer must 

investigate the matter fairly.

● In some cases, even discussing with the employee in question 

can be considered as “due inquiry”

Due Inquiry vs Domestic Inquiry



● Show Cause Letters

○ Clear and precise allegations (e.g who, what, where, 

when, how?)

○ Reference Employment Contract/Company 

Handbook/Company Policy

○ Provide reasonable deadlines to respond to show cause 

letter

Guidelines and Best Practices



● Suspension (if necessary)

○ Shall not exceed 2 weeks 

○ Half wages

○ If employee found not guilty upon due inquiry, 

employer to pay back remaining wages to 

employee

Guidelines and Best Practices



● Employee’s Satisfactory Explanation 

○ No punishment

○ If suspended, wages to be compensated

● Employee’s Unsatisfactory Explanation

○ Disciplinary action

○ Notice to attend Domestic Inquiry

○ Suspension if necessary

Guidelines and Best Practices



● Notice to Attend Domestic Inquiry

○ Precise and detailed charges

○ State date, time, venue

○ The possibility of having a representative during 

the Domestic Inquiry?

○ Employees to produce documentary evidence and 

witnesses during Domestic Inquiry

Guidelines and Best Practices



Guidelines and Best Practices
Domestic Inquiry

         Findings

● Panel members 

examine and 

deliberate on available 

evidence 

● Guilty? Not guilty?

● Recommend 

disciplinary action

● Panel members do not 

decide on disciplinary 

action. Company 

decides.

DI Panel

● Usually 1-3 panel 

members (odd number)

● Panel members should 

be more senior than 

accused employee

● Prosecuting officer 

(“PO”) and Investigator 

should not be DI Panel

● Different department

Hearing

● PO starts the Company’s case 

● PO adduces documents & 

witnesses - examination in 

chief (“EIC”)

● Accused employee 

cross-examines the Company’s 

witnesses

● Re-examination if necessary

● Accused employee adduces 

documents & witnesses - EIC

● PO cross-examines the accused 

employee’s witnesses

● Re-examination if necessary



● Charges must be drafted precisely with details of misconduct

● Panel members should not be investigating officers or prosecuting 

officers

● Investigating officers must not be related to the incident or the 

individuals involved

● Right to be heard - accused employee should be given full opportunity to 

present his case, including the evidence to support his arguments

● Proceeding of the DI must be recorded and transcript of the proceeding 

must be verified and signed by the accused employee

● Panel members may ask clarifying questions during the proceeding 

● Panel members should consider and analyse all available facts and 
evidence before finding whether the employee is guilty or not

Guidelines and Best Practices



Esso Production Malaysia Inc v Maimunah Ahmad & Anor 
[2002] 3 CLJ 242  

● The Claimant (1st Respondent) was dismissed from employment 
by the Company (Appellant) after the Company's board of inquiry 
proved two charges made against her. 

● The matter was referred to the IR Court (2nd Respondent) 
wherein an award was granted in favour of the Claimant.

● The Company’s application to the High Court for an order of 
certiorari to quash the award was dismissed by the learned judge.

● The Company appealed to the Court of Appeal.

Case Study



Esso Production Malaysia Inc v Maimunah Ahmad & Anor 
(Cont’d)

● High Court:

“The two charges proffered against the Claimant did not contain 
the particulars of date, time and place the offences were alleged 
to have been committed even though those are material 
particulars which must be stated in the charges… A defective 
charge for want of material particulars is void ab initio. On such 
improper charges the finding of guilt of the Claimant by the Board 
of Inquiry should be set aside thereby rendering the dismissal of 
the Claimant unlawful.”

● Court of Appeal upheld the decision of the High Court

Case Study



EMetal Box Malaysia Berhad v Metal Industry Employees 
Union [1982] 1 ILR 205  

● The IR Court held that the Domestic Inquiry was improperly 
conducted for, amongst other reasons, that one of the two 
Panel Members was the investigating officer. 

● Issue with Duplicity of roles

Case Study



Abdul Ghani Abdullah v Iffco (Malaysia) Sdn Bhd [2012] 1 LNS 
1333  

● The High Court held that the Domestic Inquiry was tainted due to 
the role and conduct of COW1 which were in breach of principles 
of natural justice. 

● COW1 was the investigating officer and the prosecutor at the 
Domestic Inquiry which found the Appellant  guilty of misconduct 
and recommended his dismissal. COW1 had also signed the 
Appellant’s termination letter. 

● The High Court Judge was of the view that COW1 had indeed 
played multiple roles such that the conflict of interest on his part 
was blatant and obvious.

Case Study



Tan Cheng Chuan v UHY Tax Advisory Sdn Bhd [2020] 2 ILR 138  

● The Claimant received a show cause letter. 

● Despite responding to the show cause letter, he was terminated 

from employment. 

● Salient terms of the Company’s Handbook:

○ No disciplinary action will be taken against the employee 

without investigation - and, in serious cases, an official 

inquiry shall be conducted to establish the facts.

Case Study



Tan Cheng Chuan v UHY Tax Advisory Sdn Bhd (Cont’d)  

○ Following to an inquiry, disciplinary action may be taken.

○ Infringement or lapses will be dealt with verbally by the 

employee's Head of Department. Such warnings should be 

recorded and placed in the personal file.

○ Where a verbal or a written warning is given, that warning 

should state the nature of the offence or lapse and the time 

allowed for improvement to be achieved.

Case Study



Tan Cheng Chuan v UHY Tax Advisory Sdn Bhd (Cont’d)  

● During trial, the Company’s witnesses testified/admitted , 

amongst others, that:

○ There was verbal warning but no record of any verbal 

warning.

○ No warning letter was given to the claimant.

○ The Company did not carry out Domestic Inquiry or an 

investigation as provided by the Company’s Handbook

Case Study



Pelabuhan Tanjung Pelepas Sdn Bhd v Industrial Court, 
Malaysia & Anor [2020] 1 LNS 221  

● The Company filed an application for judicial review at the High Court to 

quash the Award handed down by the IR Court in favour of the Employee. 

● A Domestic Inquiry was held where the Employee was given the opportunity 

to produce evidence and witnesses to defend himself from the charges 

levelled against him. The Domestic Inquiry found the Employee not guilty of 

the charges.

● Notwithstanding the findings of the Domestic Inquiry, the Company’s 

management found the Employee has lost the necessary trust and confidence 

to continue in the employment and terminated his employment.

Case Study



Pelabuhan Tanjung Pelepas Sdn Bhd v Industrial Court, 
Malaysia & Anor (Cont’d)

“If the Management refuses to accept the findings of the Domestic Inquiry set 

up by the Management itself, it is in clear violation of the s. 14 for finding the 

guilt of misconduct or otherwise is vested in the Domestic Inquiry, the 

moment it was formed and held...It is the ruling of this Court, if the Domestic 

Inquiry found the employee not guilty and hence there is no misconduct, he 

may not be terminated by way of s. 14 Employment Act. The Management 

cannot substitute its own opinion in place of the facts that were found by 

the Domestic Inquiry...On the other hand, should the Domestic Inquiry, after 

making a finding that the employee was indeed guilty of misconduct, do not 

and has no jurisdiction to decide on the punishment to be meted out to the 

employee, that would be within the domain of the Management.”

Case Study



Legal Compliances



● Employment Act 1955

○ Primary legislation governing employment matters 

in Malaysia

○ Applying primarily to employees who are employed 

under a contract of service (the previous salary cap 

has been removed by way of the amendments

○ Principles are widely applied across all employment 

levels

Law Governing Misconduct



● Section 14(1) of Employment Act 1955:

(1) An employer may, on the grounds of misconduct inconsistent 
with the fulfilment of the express or implied conditions of his 
service, after due inquiry-

(a) dismiss without notice the employee; 
(b) downgrade the employee; or
(c) impose any other lesser punishment as he deems just 

and fit, and where a punishment of suspension without 
wages is imposed, it shall not exceed a period of two 
weeks.

Employment Act 1955



● Statutory Requirements

○ Employer may terminate employees services 

following a fair inquiry

○ Emphasis on need for due process, giving chances 

to explain actions before disciplinary action is 

finalised

Termination and Dismissal for Misconduct



● Dismissal Without Notice for Gross Misconduct

○ Employer may terminate employees without notice 

for serious misconduct

○ E.g theft, dishonesty, violent behaviour

○ Decision must follow investigation or a domestic 

inquiry to ensure fairness and legal compliance

Termination and Dismissal for Misconduct



● Unfair Dismissal Claims

○ Under the IRA 1967, employees can file claims of 

unfair dismissal if they were terminated unjustly

○ Industrial Court to evaluate whether dismissal was 

with just cause and excuse

○ Upon decision of Industrial Court, Court may order 

reinstatement or award compensation to 

employee, reinforcing need for strict procedural 

compliance

Industrial Relations Act 1967



● OSHA 1994 Requirements

○ Employers to ensure safe and healthy working 

environment

○ Includes addressing misconduct that compromise 

workplace safety 

○ Failure to implement policies against harassment 

and bullying can expose employers liabilities under 

OSHA 1994

Occupational Safety and Health Act 1994



● Protection for Whistleblowers

○ Encouraging reporting of misconduct and illegal 

activities by protecting whistleblowers from 

retaliation

○ Employees reporting in good faith are legally 

protected from termination or other forms of 

retribution

○ Providing clear reporting channels

Whistleblower Protection Act 2010



● Severance Benefits for Termination Due to Misconduct 

○ Does not apply if employee is dismissed for serious 

misconduct

○ If due process was followed, employers not legally 

required to provide severance benefits for 

terminations due to gross misconduct

Employment (Termination and Lay-Off Benefits) Regulations 1980



Questions?



Date Topic Speakers

27 November 
2024 
(Wednesday)

Protecting Shareholder Rights with 
Corporate Litigation

Sebastian Liew 
& Aaron Liew

4 December 
2024
(Wednesday)

Medical Negligence Claims in Malaysia: A 
Guide for Foreigner Patients

Jason Lim & 
Elissanur 
Suraya

Sign up for more MWKA Online Talks at  

https://mahwengkwai.com/talks-signup/    

Upcoming Talks



YouTube: www.youtube.com/user/mahwengkwai

Twitter: www.twitter.com/mahwengkwai

Instagram: www.instagram.com/mahwengkwai

Linkedin: www.linkedin.com/company/mahwengkwai

Facebook: www.facebook.com/mahwengkwai

Follow us on Social Media



Schedule a complimentary video- consultation 
(up to 30 minutes) with our lawyers by filling up the 
form at  

https://mahwengkwai.com/schedule-a-meeting/

Complimentary Consultation

https://mahwengkwai.com/schedule-a-meeting/


Thank you!

Notice: This presentation does not constitute legal advice and its contents should not 

be relied upon as such. The facts and circumstances of each and every case will differ 

and therefore will require specific legal advice. Feel free to contact us for 

complimentary legal consultation.


