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Trusted by small medium enterprises (SMEs),
family businesses and individuals since 1985.

MahWengKwai & Associates
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About Us

Welcome to MahWengKwai & Associates!

Trusted by small medium enterprises (SMEs),
family businesses and individuals.

Established in 1985 by Dato’ Mah Weng Kwai,
now a consultant with the firm.

Medium-sized law firm with 33 lawyers and 30 staff.
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Services

Corporate Dispute Employment Individuals &

Resolution Families

MahWengKwai & Associates

ADVOCATES AND SOLICITORS



Our Services

e Full-service law firm with 4 Departments:
o Corporate
o Dispute Resolution
o Employment

o Individuals & Families
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Practice Groups

Construction
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MWHKA Online Talks

To share knowledge, raise awareness, encourage
networking

For clients, potential clients, in-house counsel

Recent MWKA Online Talk:

o 8.5.2024: Applying to Commute Death and Life
Sentences under Malaysia's 2023 Criminal Law
Reforms

Upcoming MWKA Online Talk:

o 24.7.2024: Within and Beyond the Will: Strategies
to Prevent Family Feuds
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Balang

Senior Associate

Y/
L. %4

Senior Associate practising in the areas of
medical law, personal injury, debt recovery
and general litigation.

Admitted to the Malaysian Bar in 2018.
Specialises in acting for patients and/or their
family members in medical negligence
claims against owners and managers of
hospitals, healthcare practitioners including
doctors and nurses, and their respective

professional indemnity providers.
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Rethual

Senior Associate

s Senior Associate in our Dispute Resolution
and Individuals & Families departments.
Completed Bachelor of Laws (Honours)
from University of London in 2016.
Obtained Certificate in Legal Practice in

7
%*

7
%°

2017.

% Admitted to the Malaysian Bar in January
2019.

% Areas of practice include general
litigation, debt recovery, Joint

Management Body disputes, probate and
administration and contentious probate
litigation.
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Talk Points

Types of claims and limitation periods
Obtaining discovery of medical records
Damages claimable for medical negligence

Applying for grants of representation
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Recent

Court awards RM5.1mil to estate of former
Prolintas CEO for medical negligence

NURBAITI HAMDAN u . G u [:J

NATION S

KUALA LUMPUR; The High Court has awarded RM5.1mil to the estate of the former
Friday, 07 Jun 2024 CEO of Projek Lintasan Kota Holdings Sdn Bhd (Prolintas) who suffered brain damage
5:18 PM MYT due to medical negligence.

In ajudgment dated May 3, Justice Mohd Arief Emran Arifin found that the damage or
loss suffered by the deceased, Datuk Zainudin A, Kadir, was caused by the wrongful
conduct of the defendants: Pusat Pakar Tawakal Sdn Bhd and two specialist doctors.

Related News

"The damage would not have happened but for the tortious conduct of all the
defendants” he said in the written judgment released on the judiciary website last
week.

The damages awarded by the courtincluded RM4.09mil for loss of income,
RM500,000 for general damages for pain and suffering, and RM269,500 for the cost
of hiring a maid and caregivers.

NATION 29 May 2024

20 suspected members
of arganised crime

group charged at Klang
Court

Regarding the damages for loss of income, the court found that the deceased was a
high-ranking officer of Permodalan Nasional Bhd (PNB) who earned RM&5,000

Court orders hospital, surgeons to pay RM5.1 million
in damages for negligence leading to brain damage
[WATCH]

By Faris Foad - June 7, 2024 @ 3:38pm n. s

~»

Share

KUALA LUMPUR: Thpn has ordered a

private hospital and ¥ doctors to pay

RMS. 1 million in damages to the estale of the
"The ruling hlghllghted a

series of errors,
|ncludmg Zomudln s

g & YouTube ()

KUALA LUMPUR: The High Court has ordered a private hospital and two of its doctors to pay RM5.1
million In damages 1o the estate of the former CEO of highway operator, Prolintas, who suffered brain
damage following surgery.

Justice Arief Emran Arifin ruled that Pusat Pakar Tawakal Sdn Bhd, along with an ear, nose, and throat
(ENT) surgeon and an anaesthetist, were liable for medical negligence

News

Ex-Prohntas CEO’s estate awarded RM5.1mil damages over
medical neghgence

V Anbalagan - 07 Jun 2024, 12:02

akal Sdn Bhd and two doctors £o bear the dama

High Court orders Pusat Pakar
severally

Hospital, dua doktor diarah bayar
RMS5.1 juta kepada bekas CEO
akibat rosak otak

Oleh NOOR AZLIDA ALIMIN
07 Jun 2024 03:41pm  Masa membaca: 4 minit
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Types of Claims

Dependency claim - section 7 of the CLA 1956
Estate claim - section 8 of the CLA 1956
Different types of damages under claims

Hybrid claims
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Limitation

Dependency claim - 3 years from the date of death
(s7(5), CLA)

Estate claim - 6 years from the date of accrual of
cause of action (s6, LA)

Concurrence of applicable limitation periods

ALWAYS seek legal advice on limitation
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Obtaining Medical Records

The difference between medical records and a
medical report.

Internal inquiry documents

Grievance mechanism

Post-mortem reports

Pre-action discovery under Order 24 rule 7A

A family member’s right to receive the deceased’s
medical records
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Scenarios

1. ScenarioA

a. MrA (50 years of age) passed away on 12.6.2024 as
a result of anaesthetic events at a Government
hospital during an elective procedure on the same
date leading to an on-table cardiac arrest and
resulting in his eventual death. He leaves behind
two young children and a wife and has no will.
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1.

Scenarios

Scenario B

d.

Infant B was born on 12.6.2024 at a private
hospital but passed away on 12.10.2024 as a result
of a delay in detecting an infection resulting in
sepsis and later his death. Infant B is the first born

child of his two parents.
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Scenarios

1. Scenario C

a. Madam C (Australian, 38 years of age) received
treatment at a private clinic in Malaysia but the
doctor failed to give due cognisance to the signs
and symptoms suggestive of an intracranial bleed.
Some days later, she collapsed and passed away
on 12.6.2024 after failed resuscitation efforts. She
names her parents, husband and son as her
beneficiaries and her only sister as the executor of
her estate. Her will was executed in Australia.

MahWengKwai & Associates

ADVOCATES AND SOLICITORS



> W o

Guide

No definitive step-by-step.
Contact a lawyer and seek his or her advice.
Priority to personal matters.

Obtain medical reports, apply for death certificate
prepare a write-up, forward all relevant documents to

your lawyers

Trust your lawyers to do what is needed while you
attend to the affairs of the estate.
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Estate Administration

e Grant of Probate
o Wills
e Grant of Letter of Administration

® Resealing
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What is an Estate?

e An estate is all the assets and liabilities a deceased
person had at the point of their death

e 2types of estate:
o Testacy
m Anindividual who passed away with a valid will

m The will takes effect upon the death of the
testator

o Intestacy

m When a person dies without leaving behind a will
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What Happens in Intestacy?

e All persons interested in the estate (usually beneficiaries)
can make an application for Grant of Letters of
Administration upon the death of a person without a will

e Who are the beneficiaries? Section 6 of the Distribution

Act 1958 sets out the persons entitled to the estate and the
manner of distribution.

o Spouse, children, parents, siblings, grandparents,
uncles and aunts, great grandparents, great grand
uncles and great grand aunts

o Bonavacantia
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Distribution under Intestacy

e Manner of distribution under Section 6 of the Distribution Act 1958

Spouse Parents Children
Whole Estate
1/2 1/2
Whole Estate

1/3 2/3

1/3 2/3
1/4 1/4 1/2

Whole Estate
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What is Estate Planning?

e Setting up a plan that decides who will receive your
assets and how your affairs will be managed after you

die
e How to plan out your estate?
o Wills

O Trusts
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Formalities of a Will

e Section 3 of the Wills Act 1959: The maker of the will

must be of sound mind with animus testandi (intention
to make a will)

e Section 4 of the Wills Act 1959: Must be 18 years old
and above

e Section 5 of the Wills Act 1959: No will shall be valid
unless in writing and executed in the manner
prescribed
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What should a Will contain?

Particulars of the testator - Name, NRIC and Address
Appointment of Executor(s)

Contents - intention, declaration and wishes
Beneficiary (ies)

Date

Signatures - testator and 2 witnesses
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Appointment of Executor(s)

An executor is the person appointed to:

o administer the assets of the testator

o carry out the wishes/bequests of the testator
Willing and capable

May be a beneficiary

Alternative executor
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Appointment of Executor(s)

e Section 4(1) of the Probate and Administration Act
1959: Maximum of 4 executors, representation cannot
be granted to more than 4 persons

e Section 4(3) of the Probate and Administration Act
1959: If there is a beneficiary who is an infant or if a life
interest arises under the will, administration shall be
granted to be a trust corporation OR no less than 2
individuals as executors
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What Can Be Disposed of By a Will?

e Section 3 of the Wills Act 1959: Property/interest in
the property belonging to the testator or to be
received by the testator

O

O

O

O

Personal/movable property
Real/immovable property
Shareholding in a company
Partnership interest

Interest given under the will of another individual
(provided it has not lapsed)
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What Cannot Be Disposed of By a Will?

e Employee Provident Fund (EPF) -

o How Yew Hock v. Lembaga Kumpulan Wang
Simpanan Pekerja [1996] 3 CLJ 1

e Insurance Policies

o Section 130 of the Financial Service Act 2013 &
Schedule 10
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What are Residuary Clauses?

Catch-all provision

What is left after all debts and administration expenses
have been paid off

Section 8 of the Distribution Act 1958 - Without
residuary clause - partial intestacy
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Wills Made Before Marriage

e Section 12 of the Wills Act 1959 - Your will is
automatically revoked upon your marriage or
remarriage. An exception is where your will expressly
provides for an expected marriage in a ‘contemplation
of marriage’ clause.

e Adivorce does not affect the validity of a will. A new will
IS necessary in such circumstances.

MahWengKwai & Associates

ADVOCATES AND SOLICITORS



Grant of Probate

e The deceased left a valid will
e The executor(s) appointed in the will to make an application
for Grant of Probate at the High Court-
> Necessary documents -
o original will;
o death certificate;
o NRIC of executor & beneficiaries; and

o details of the properties.
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Grant of Letters of Administration

e Persons interested to apply to the High Court for the Grant of LA

> Usually beneficiaries, i.e. persons entitled to the estate
[Section 6 of the Distribution Act 1958]

o Spouse, children, parents, siblings, grandparents, uncles
and aunts, great grandparents, great grand uncles and
aunts, or bona vacantia

> High Court has the duty to consider the rights of all persons
interested in the estate of the deceased.

> Necessary documents - similar with the application for Grant of
Probate but you may need to provide evidence to show that you
have an interest in the estate (eg: birth certificate).
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Grant of Probate vs Grant of Letters of

Administration

will Without Will

Persons interested in
the estate to apply for
Executor Grant of Letters of
Administration

High Court grants
Grant of Probate administration to whom
it thinks fit

Administration Bond

Grant of Letters of
Administration

Distribution Order

MahWengKwai & Associates (mmovable propertes)
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Differences

Testacy Intestacy
Manner of In accordance with the will Distribution Act 1958
distribution
Time Grant of Probate Grant of Letters of
Administration
Disposition In accordance with the Administrator cannot
Will/discretion of the Executor sell/transfer an immovable
property without High Court
Order
Disputes Less likely Highly likely
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What if there is a Grant issued by

a foreign Court?
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Resealing of Grants

e Section 52 of the Probate and Administration Act 1959 provides:

“Where a Court of Probate in any part of the Commonwealth has, either before
or after the passing of this Act, granted probate or letters of administration in
respect of the estate of a deceased person, the probate or letters of
administration so granted, or a certified copy thereof, sealed with the seal of the
court granting the same, may, on being produced to and a copy thereof
deposited in the High Court, be sealed with the seal of the High Court, and
thereupon shall be of the like force and effect, and have the same operation in
Malaysia, as if it were a grant made by the High Court...”

e In essence, Section 52 of the Probate and Administration Act 1959
allows the Malaysian courts to reseal Grant of Probate and Letters of
Administration issued by the courts in any other Commonwealth
country.

MahWengKwai & Associates

ADVOCATES AND SOLICFHIORS



Commonwealth Countries

e The Commonwealth Countries, to name a few, consist of the following:

> Singapore > New Zealand
> Australia > |ndia

> Brunei > Bangladesh
> Canada
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What happens if the Grant is issued by a non-Commonwealth

country? .
e For Grant of Probate and LA granted by non-Commonwealth Countries

such as Korea and Japan, the estate’s representative has only the option
to apply for a fresh grant of probate or LA in Malaysia.

e As mentioned earlier, the process to apply for a fresh grant of probate
differs from LA.
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Questions?



Upcoming Talks

Date Topic

Speakers

24 July 2024 | Within and Beyond the Will: Strategies | Gan Chong
(Wednesday) | to Prevent Family Feuds

Chieh & Daphne
Rethual

Sign up for more MWKA Online Talks at
https://mahwengkwai.com/talks-signup/
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Follow us on Social Media

08X [Qlin

YouTube: mahwengkwai
Twitter: mahwengkwai

Instagram: mahwengkwai
Linkedin: mahwengkwai
Facebook: mahwengkwai
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Complimentary Consultation

Schedule a complimentary video- consultation
(up to 30 minutes) with our lawyers by filling up the form at

https://mahwengkwai.com/schedule-a-meeting/
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https://mahwengkwai.com/schedule-a-meeting/

Thank you!

Notice: This presentation does not constitute legal advice and its contents should not
be relied upon as such. The facts and circumstances of each and every case will differ
and therefore will require specific legal advice. Feel free to contact us for

complimentary legal consultation.



