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individuals since 1985.
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About Us

Welcome to MahWengKwai & Associates!

Trusted by small medium enterprises (SMEs),
family businesses and individuals.

Established in 1985 by Dato’ Mah Weng Kwai,
now a consultant with the firm.

Medium-sized law firm with 33 lawyers and 30 staff.

MahWengKwai & Associates

ADVOCATES AND SOLICITORS



Services

Corporate Dispute Employment Individuals &

Resolution Families
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Our Services

e Full-service law firm with 4 Departments:
o Corporate
o Dispute Resolution
o Employment

o Individuals & Families
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Practice Groups

Construction
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Our Practice Groups

e 5 Practice Groups:
o ASEAN-China Desk
o Construction
o Foreign Direct Investment
o Real Estate

o Sports & eSports

MahWengKwai & Associates

ADVOCATES AND SOLICITORS



MWHKA Online Talks

To share knowledge, raise awareness, encourage
networking

For clients, potential clients, in-house counsel

Recent MWKA Online Talk:

o 18.4.2024: Applying for Planning Permission:
Overcoming Approval Challenges in Project
Development

Upcoming MWKA Online Talk:

o 12.6.2024: Navigating Medical Negligence Claims:
A Guide for Families of Deceased Patients
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Padmanapan

Associate

% Associate in our Dispute Resolution

Department

7
%*

First Class Honours in Bachelor of Laws (Hons)

University of Leeds, Leeds, UK

7
%*

Called to the English Barin 2021

7
L X4

Admitted to the High Court of Malaya in
January 2023

7
L X4

Areas of practice include strata management,
family and citizenship matters, employment

law and criminal defence
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Munusamy

Senior Associate

% Senior Associate in our Criminal, Civil Litigation,

Family & Matrimonial teams

7
%

Bachelor of Laws (Honours) from Aberystwyth

University, Wales

7
%

Admitted to the Malaysian Bar in 2014

7
L X4

Involved in advising on criminal defense strategies,
anti-money laundering, corruptions charges,
customs & smuggling offences, immigration

offences

7
L X4

Areas of practice include criminal law, general

litigation, debt recovery, constitutional matters.
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Talk Points

Overview of Sentencing Reforms
Eligibility for Sentence Commutation
Commutation Application Process

Recent Court Decisions
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Ask Questions on Slido

Or visit https://www.sli.do
and enter #76494

Please scan this QR Code to access Q&A
and polling platform for this talk.

Post the questions that you would like
to ask.

Upvote/Like the questions you like.

Most liked / popular questions will be
discussed and answered by the
speaker(s) during the Q&A session.
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Overview of Sentencing

Reforms




Legislation

e The Abolition of Mandatory Death Penalty Act 2023
(“Act 846”) came into effect on 4.7.2023.

e It sought to abolish the mandatory death penalty, to
vary the sentence of imprisonment for natural life and
whipping, and to provide for matters connected
therewith by amending various statutory provisions
in line with the Government policy to abolish the
mandatory death penalty in all legislation.
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Abolition of the Mandatory Death Penalty

e The mandatory death penalty previously did not allow
judges to consider mitigating or other relevant factors
relating to the crime or the individual found responsible
for it, which could show that the circumstances of the
offence were less serious or the individual less culpable.

e Post-amendment, the court has the discretion whether
to impose the death penalty or the sentence of
imprisonment for a period of not less than thirty years
but not exceeding forty years and if not sentenced to
death, shall also be punished with whipping of not less
than twelve strokes.
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Provisions Applicable

Offences under the following sections:

Penal Code (Revised 1997) (Sections 121A, 130C, 130I,
130N, 1300, 130QA, 130ZB, 302, 374A);

Firearms (Increased Penalties) Act 1971 (Sections 3 and
3A); and

Dangerous Drugs Act 1952 (Revised 1980) (Section 39B)
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Removal of Life Imprisonment

e Imprisonment of Life was previously defined as
“imprisonment for the duration of the natural life of
the person sentenced” or “imprisonment until the
death of the person on whom the sentence is imposed”

e Post-amendment, the definition of “imprisonment of
life” has been removed from:

o Section 2(1) of the Arms Act 1960
o Section 130b(1) of the Penal Code (Revised 1997)

o Section 2(1) of the Firearms (Increased Penalties)
Act 1971
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Provisions Applicable

Offences for the following sections:

Penal Code (Revised 1997) (Sections 121, 121B, 122,
124K, 124M, 125, 125A, 128, 130, 130D, 130J, 130K, 130KA

Firearms (Increased Penalties) Act 1971 (Sections 4, 5
and 7);

Arms Act 1960 [Sections 14 and 32(1)]
Kidnapping Act 1961 [Section 3(1)]

Strategic Trade Act 2010 [Sections 9, 10(2)(a), 11(2)(a)(i)
and 12(4)(A)]
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Eligibility for Sentence

Commutation




Legislation

e The Revision of Sentence of Death and Imprisonment
for Natural Life (Temporary Jurisdiction of The
Federal Court) Act 2023 (“Act 847”) came into effect
on 12 September 2023 .

e Act 847 was enacted to provide for the temporary
revisionary jurisdiction of the Federal Court to review
the sentence of death and imprisonment for natural
life imposed on a convicted person pursuant to the
abolition of the mandatory death penalty and
amendment to relevant provisions.
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Temporary revisionary jurisdiction of the
Federal Court on death sentence

e Section 2 of Act 847 provides as follows:

“(1) Where a sentence of death is affirmed or passed by the Federal Court
under the Penal Code [Act 574], the Arms Act 1960 [Act 206], the Firearms
(Increased Penalties) Act 1971 [Act 37], the Dangerous Drugs Act 1952 [Act
234] and the Kidnapping Act 1961 [Act 365] before the coming into
operation of this Act and notwithstanding that an application for pardon
under Article 42 of the Federal Constitution has been rejected, the
Federal Court shall, in addition to the powers conferred on it under any
written law, have the power to review the sentence following the
amendments made by the Abolition of Mandatory Death Penalty Act
2023.

(2) In exercising its powers under subsection (1), the Federal Court shall
not review the conviction of any person who is sentenced to death.”
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Application for review of death sentence

e Section 3 of Act 847 provides as follows:

“(1) For the purposes of subsection 2(1), any person who is
sentenced to death may make an application in writing to the

Federal Court within ninety days from the date of coming into
operation of this Act.

(2) Upon receiving an application under subsection (1), the Federal
Court shall review the sentence of death.

(3) The Federal Court may extend the time specified under

subsection (1) if it considers that there is a good reason for doing
so.

(4) Any application under subsection (1) may only be made once by
the person.”
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Temporary revisionary jurisdiction of the
Federal Court of imprisonment for natural life

e Section 4 of Act 847 provides as follows:

“(1) Notwithstanding that an application for pardon has been determined in accordance
with Article 42 of the Federal Constitution, the Federal Court shall, in addition to the powers
conferred on it under any written law, have the power to review the sentence of
imprisonment for natural life of any person who is serving that sentence under any
written law and has exhausted all other judicial proceedings before the coming into
operation of this Act.

(2) In exercising its powers under subsection (1), the Federal Court shall only review the
term of the sentence of imprisonment for natural life.

[...]

(4) Upon reviewing the application, the Federal Court shall substitute the sentence of
imprisonment for natural life with imprisonment for a term of not less than thirty
years but not exceeding forty years.

(5) For the purposes of this Act, "imprisonment for natural life" means imprisonment
until the death of the person on whom the sentence is imposed.”
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Application for review of sentence of
imprisonment for natural life

e Section 5 of Act 847 provides as follows:

“(1) For the purposes of subsection 4(1), any person who is serving a
sentence of imprisonment for natural life may make an application in
writing to the Federal Court within ninety days from the date of
coming into operation of this Act.

(2) Upon receiving an application under subsection (1), the Federal
Court shall review the sentence of imprisonment of natural life.

(3) The Federal Court may extend the time specified under
subsection (1) if it considers that there is a good reason for doing so.

(4) Any application under subsection (1) may only be made once by the
person.”’
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Commutation Application

Process




Application for Commutation

e Must be done by Prisons Department (Jabatan Penjara Malaysia)

e Notice of Motion supported with Affidavit in Support of commutation
o Notice of Motion must include which section under the Act 847
o Either Section 3 or Section 5 of the Act 847
o Notice of Motion must state the grounds for the application

e Can be done manually or by way of e-filing via the EFS system
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Application for Commutation

e Prisoners can appoint their own lawyer, have one appointed by the
court in the case of a death sentence, or be represented by a lawyer
from the National Legal Aid Foundation (YBGK) in cases of natural
life imprisonment, to submit the application

e For prisonersin Sabah & Sarawak - their respective state lawyers

e Foreign prisoners - Prison Department must have discussions with
the prisoner’s Embassies and/or Consulate in Malaysia
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Outcome of the Revision Application

e Federal Court cloaked with the exclusive jurisdiction to hear the
revision matters pursuant to Act 847 may:

o Uphold/affirm the sentence passed;
o Substitute the sentence;

m from death to imprisonment for not less than 30 years but
not exceeding 40 years and whipping not less than 12 strokes
[s. 121A of the Penal Code]

m from death sentence to imprisonment for a term of not
less than 30 years but not exceeding 40 years and if not
sentenced to death, shall also be punished with whipping
of not less than 12 strokes [s. 302 of the Penal Code]
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Outcome of the Revision Application

m from death sentence to imprisonment for not less than 30 years
but not exceeding 40 years and whipping not less than 12
strokes [s. 3 of the Firearms (Increased Penalties) Act 1971]

m from imprisonment for life to imprisonment for a term of
not less than 30 years but not exceeding 40 years [s. 10 of
the Strategic Trade Act 2010]

m from death or imprisonment for life and shall, if he is not
sentenced to death, be punished with whipping of not less than
15 strokes to not less than 12 strokes [s. 39B of the Dangerous
Drug Act 1952]

MahWengKwai & Associates

ADVOCATES AND SOLICITORS



Recent Court Decision




Recent Court Decisions

As of 16.11.2023, all 1020 prisoners on death row and imprisonment for
life have filed for revision by the Federal Court.

23 applications have been heard by the Federal Court as of 16.11.2023.

Since the new amendment came into force on 4.7.2023, the Federal
Court in November 2023, in a landmark decision revised the sentencing
of Teh Hock Leong, who had been on death row for the longest time (24
years) since his arrest in 1999 for a drug related offense.

After the court commuted his death sentence, his sentence was lowered
to 30 years, and then further reduced it to 20 years, for good behavior.

The judges who heard the revision was Chief Justice Tun Tengku
Maimun Tuan Mat, Chief Judge of Malaya Tan Sri Mohamad Zabidin
Mohd Diah and Federal Court judge Datuk Nordin Hassan.
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Recent Court Decisions

e In January 2024, the Federal Court rejected a commutation
application for the 1st time since the revisions begun.

o Court of Appeal president Tan Sri Abang Iskandar Abang
Hashim, who chaired the panel, dismissed Junaidi Bambang’s
application after ruling that the circumstances of the case did
not warrant the court to exercise its discretion under the new
amendment to the law to substitute the death sentence to life
imprisonment.

o Also on the panel were Federal Court judges Datuk Mary Lim
Thiam Suan and Datuk Abu Bakar Jais.

o He was sentenced to death for the murder of his 3 daughters.
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Recent Court Decisions

o Junaidi, 67, was found guilty and sentenced to death by the High
Court on April 28, 2005, for Kkilling two-year-old Julaika,
nine-year-old Julaiha, 11-year-old Juriyanti, at their house in
Kampung Dusun Cini, in Pekan, Pahang, between 8pm on Feb 27,
2002 and 3.30pm the following day.

o Junaidi lying in the kitchen with froth coming from his mouth,
while the three girls were found lying motionless in the living hall.

o Junaidi’s lawyer, Selvi Sandrasegaram asked the court to
commute the death sentence to life imprisonment of 35 years
saying that her client is remorseful and hoped the court would
give him a chance to reform himself. She said Junaidi has been in
prison for 22 years.
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Recent Court Decisions

In January 2024, the Federal Court allowed the appeal of a former
palm oil estate worker, who beheaded his co-worker to get his skull
as part of aritual to secure a winning lottery ticket, by commuting his
death sentence to 35 years in jail.

o Justice Tengku Maimun Tuan Mat ordered the 52-year-old man
to serve the sentence from Aug 26, 1994, the date of his arrest.
Francis has been behind bars for 30 years.

o The two other judges were Federal Court judges, Datuk
Harmindar Singh Dhaliwal and Datuk Nordin Hassan.

o Francis was found guilty and sentenced to death by the
Temerloh High Court on October 21, 1996, for killing Bangladeshi
Ali Ahammed Mohammed Ullah, at the Kim Swee Leong oil palm
plantation in Jalan Kuala Lumpur-Kuantan-Mentakab, Temerloh,
Pahang.
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Recent Court Decisions

o Francis was found guilty and sentenced to death by the Temerloh
High Court on October 21, 1996, for killing Bangladeshi Ali
Ahammed Mohammed Ullah, at the Kim Swee Leong oil palm
plantation in Jalan Kuala Lumpur-Kuantan-Mentakab, Temerloh,
Pahang.

o The facts of the case revealed that Francis committed the offence on
the advice of a bomoh as part of a ritual. He used a rotan cane to
clobber Ali Ahammed's head until he was unconscious, before
decapitating him. He then buried Ali Ahammed's head in the oil
palm plantation.
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Recent Court Decisions

e In February 2024, 7 prisoners in Sabah had their death sentence
commuted including a man who murdered his parents over money.

o Yew, Muhammad Halid, Safruddin and Abdul Samid had their

death sentence for murder substituted to 35 years imprisonment

from their respective date of arrest and 12 strokes of the cane.

o Mohd Faris, Mohammad Din, and Edmon had their death sentence
for drug trafficking substituted to 30 years. No whipping is imposed
due to their age (In Malaysia, certain groups of people are
exempted from whipping - in this case everyone was above 50
years old)

o The Federal Court panel was chaired by Chief Justice Tun Tengku
Maimun Tuan Mat, Chief Judge of Sabah and Sarawak Tan Sri
Datuk Abdul Rahman Sebli, and Federal Court judge Datuk Abu
Bakar Jais
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Recent Court Decisions

e In April 2024, it was reported that 54 prisoners had their death
sentence commuted and was replaced with imprisonment between
30 - 38 years
o The Federal Court panel was chaired by Chief Justice Tun Tengku

Maimun Tuan Mat, President of the Court of Appeal Tan Sri
Abang Iskandar Abang Hashim and Datuk Nordin Hassan

o These prisoners were previously convicted of murder and drug
cases.

o For the drug cases, each of them was sentenced to 30 years in

prison, while the sentences for the murder cases ranged from 35
to 38 years.
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Impacts of Recent Court Decisions

Amnesty International has been able to record between 4 July 2023
and 4 January 2024 pointed to a significant reduction in the overall
use of the death penalty by Malaysian courts.

Amnesty International reviewed decisions related to cases involving
139 individuals, which it could record between 4.7.2023 and 4.12024.

Of this total, 42 people (28%) had their charges amended to a lesser
offence or were acquitted, in the High Court or on appeal.

In the remaining 97 cases, where defendants were convicted of a
capital crime, 26 cases (27%) resulted in the death penalty being
imposed or upheld and a remarkable 71 cases (73%) in the
alternative punishment to the death penalty being imposed at the
High Court or through commutation on appeal.
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Impacts of Recent Court Decisions

The figures show that through the ordinary court process, the death
penalty remained the preferred sentence for 26 out of 70 cases
(37%). Discretion appeared to be embraced in favour of non-death
penalty sentences proportionally more by appellate courts.
The death penalty was imposed in an alarming 44% of recorded
cases before the High Courts, whereas this percentage reduced to
21% and 25% before the Court of Appeal and Federal Court
(ordinary jurisdiction), respectively.
Significantly, the offence of murder correlated to a higher number of
cases where the death penalty was imposed or upheld — 18 out of 26
cases (69%).
Amnesty International recorded that 31% of all cases in which the
death penalty was imposed or upheld (8 out of 26) between 4 July
2023 and 4 January 2024 related to this offence. The majority of the
recorded drug-related death sentences (6 out of 8) were imposed by
High Courts.
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Questions?



Upcoming Talks

Date Topic Speakers

12 June 2024 Navigating Medical Negligence Jeremy Balang &
(Wednesday) Claims: A Guide for Families of Daphne Rethual
Deceased Patients

Sign up for more MWKA Online Talks at
https://mahwengkwai.com/talks-signup/
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Follow us on Social Media

08X [Qlin

YouTube: mahwengkwai
Twitter: mahwengkwai

Instagram: mahwengkwai
Linkedin: mahwengkwai
Facebook: mahwengkwai
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Complimentary Consultation

Schedule a complimentary video- consultation
(up to 30 minutes) with our lawyers by filling up the form at

https://mahwengkwai.com/schedule-a-meeting/
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https://mahwengkwai.com/schedule-a-meeting/

Thank you!

Notice: This presentation does not constitute legal advice and its contents should not
be relied upon as such. The facts and circumstances of each and every case will differ
and therefore will require specific legal advice. Feel free to contact us for

complimentary legal consultation.



