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About Us

● Welcome to MahWengKwai & Associates! 

● Trusted by small medium enterprises (SMEs), 
family businesses and individuals.

● Established in 1985 by Datoʼ Mah Weng Kwai, 
now a consultant with the firm.

● Medium-sized law firm with 27 lawyers and 25 staff.



● Full-service law firm with 4 Departments:

○ Corporate

○ Dispute Resolution

○ Employment

○ Individuals & Families

Our Services



● 5 Practice Groups:

○ ASEAN-China Desk

○ Construction

○ Foreign Direct Investment

○ Real Estate

○ Sports & eSports

Our Practice Groups



● To share knowledge, raise awareness, encourage 
networking 

● For clients, potential clients, in-house counsel

● Recent MWKA Online Talk:
○ 9.6.2023: Navigating Divorce Obligations: Insights on 

Varying and Enforcing Decree Nisi Orders.

● Upcoming MWKA Online Talk:
○ 26.7.2023: Legal Challenges in the Dynamic World of 

Technology

MWKA Online Talks



● Partner in our Dispute Resolution 
Department

● Bachelor of Laws (Hons) from University of 
Manchester, UK.

● Admitted to the Malaysian Bar in 2009.

● Involved in advising on wide range of cases 
including contractual, estate and intellectual 
property disputes.

● Areas of practice include general litigation, 
land disputes and estates including both 
contentious and non-contentious matters 
such as will-writing and grants of 
representation.

Choo Mun Wei



● Partner in our Dispute Resolution 
Department

● Bachelor of Laws (Hons), University of 
London

● LLM in International Economic Law, East 
China University of Political Science and Law 
(ECUPL) 

● Admitted to the Malaysian Bar in 2009

● General litigation, will writing, probate and 
administration, contentious probate 
litigation, banking litigation, debt recovery, 
arbitration, construction, family law, 
criminal law and Management Corporation 
and Joint Management Body disputes.

Gan Chong Chieh



● What is contentious probate proceedings?

● Brief introduction on formalities of a Will

● Action to invalidate a Will

● Action to remove an Executor

● Other useful tools in contentious probate 
proceedings

Talk Points



Terminology

● Testator

● Executor

● Probate

● Beneficiary

● Contentious / Non-contentious



Non-Contentious Probate Proceedings

● There is a valid Will, 

● Application to Court for Grant of Probate

● Executor calls in and distributes assets to 

Beneficiaries (uneventfully) 

- procedure governed by Order 71 of the Rules of Court 2012



Contentious Probate Proceedings

Lack of consensus on:

● Who is to be Executor

● Whether the Will is valid and its instructions to be 
followed

● Manner of distribution of assets

- procedure governed by Order 72 of the Rules of Court 2012



Basic formalities of a will

● The maker of the will must be of sound mind with animus testandi 

(intention to make a will) (Sec 3 of the Wills Act 1959).

● Must be 18 years old and above (Sec 4 of the Wills Act 1959).

● No will shall be valid unless in writing and executed in the manner 

prescribed under Sec 5 of the Wills Act 1959.



Basic formalities of a will

Sec 5 of the Wills Act 1959  

● Signature of the testator to be at the foot or end of the will 

● Signature of the testator must be  in the presence of 2 
witnesses

● Both witnesses must sign after the signature of the testator

● Both witnesses must be present at the same time



Challenges

● Invalidating a Will

○ Lack of testamentary capacity

○ Suspicious circumstances

○ Undue influence

○ Forgery / Fraud



Challenges

● Lack of testamentary capacity - not of sound mind, memory and 

understanding 

○ Person(s) alleging the validity of the will bears the burden of 

proving testamentary capacity. 

○ How to prove testamentary capacity? 

■ The content of the will was read and the testator 

understood the content, the effect and the extent of the 

disposal of the property (Eu Boon Yeap & Ors v Ewe 

Kean Hoe [2008] 2 MLJ 868).



Challenges

● Lack of testamentary capacity - not of sound mind, memory and 

understanding 

➢ Medical report to show that the Testator suffered 

unsoundness of mind or lacked the mental capacity to make a 

will (Eu Boon Yeap & Ors v Ewe Kean Hoe [2008] 2 MLJ 868, 

Lee Ing Chin & Ors v Gan Yook Chin & Anor [2003] 2 CLJ 19).

➢ Mere bodily ill-health or imperfect memory is insufficient to 

prove testamentary incapacity (Chin Jhin Thien & Anor v Chin 

Huat Yean @ Chin Chun Yean & Anor [2020] 4 MLJ 581).



Challenges

● Suspicious circumstances

➢ Burden on the person(s) proving the will to dispel suspicious 

circumstances by showing that the will was read to the 

testator and the testator knew and approved the will.

➢ Example of suspicious circumstances:-

■ where a party who takes a significant benefit under the 

will, prepared or procured the will.

○ One method of dispelling suspicious circumstances is to show 

that the Testator obtained independent legal advice.



Challenges

● Undue influence

○ Person(s) alleging undue influence bears the burden of 

proving.

○ The testator was coerced into executing the will in the form 

that it had taken, or the will was not the voluntary act of the 

testator (Carmel Mary Soosai v Josephine Lourdasamy 

Ratnavathy R. Soosai & Ors [1987] CLJ (Rep) 498).



Challenges

● Forgery/Fraud

○ Person(s) alleging forgery bears the burden of proving.

○ The testator’s signature on the will does not bear the true 

and genuine signature of the deceased and is a forgery.

○ The allegation of forgery is most commonly raised in a 

situation where there are 2 wills in existence.

○ Evidence of handwriting expert to prove signature does not 

belong to testator.



Contentious Probate Proceedings

● Removal of executor(s)

○ Removal of the person(s) from his office of an executor.

○ Sec 34 Probate and Administration Act 1959 - Any probate or 
letters of administration may be revoked or amended for any 
sufficient cause.

○ Court is empowered to remove an executor or trustee where 
there is failure to act because of unfitness or incapacity to 
act. 



● Re. Khoo Boo Gong, Decd; Khoo Teng Seong v Teoh Chooi 
Ghim & Ors [1981] 2 MLJ 68 (FC)

➢ the test of what is a sufficient cause is the due and proper 
administration of the estate and the interests of the beneficiaries. 

➢ It is an objective test.

➢ Absence from jurisdiction of an executor who is always available and 
who has done what needed to be done, albeit with some lapses, 
through capable and suitable solicitors, cannot amount to a cause, 
much less, a sufficient cause for revoking the grant to him. 

Case Studies



●  Damayanti Kantilal Doshi & Ors v Jigarlal Kantilal Doshi 
[1998] 4 MLJ 268

The Court found sufficient cause to revoke the probate:

(i) failure to take preliminary steps in the administration of the estate

(ii) failure to render accounts or periodic accounts

(iii) failure to take appropriate steps to prevent dissipation of assets

(iv) active hostility shown towards the respondents

Case Studies



● File writ action for revocation of the probate, and removal of the 
executor

● If successful, the Court will appoint new executor(s)

Possible Remedy



● Caveat

● Citation

Other useful tools in contentious probate 
proceedings



● Probate caveat (Order 71 Rule 37 ROC)

● “Any person who wishes to ensure that no grant is made without notice 
to himself may enter a caveat.” 

Caveat



● Citation to see proceedings (Order 72 Rule 5 ROC)

○ by applicant

○ notify person with adverse interest 

● Citation to bring in grant (Order 72 Rule 7 ROC) - 

○ in action for revocation of probate

○ where grant already obtained

○ for executor to bring in the Grant to the Court Registry  

● Citation to propound a Will (Order 71 Rule 43 ROC)

○ by person having interest contrary to executor & persons 
interested under Will

○ against executor

Citation proceedings



Questions?
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Date (Day) Topic Title Speaker(s)

26 July 2023
(Wednesday)

Legal Challenges in the Dynamic 
World of Technology

Lesley Lim

Upcoming Talk 

Sign up for more MWKA Online Talks at  

https://mahwengkwai.com/talks-signup/    



YouTube: www.youtube.com/user/mahwengkwai

Twitter: www.twitter.com/mahwengkwai

Instagram: www.instagram.com/mahwengkwai

Linkedin: www.linkedin.com/company/mahwengkwai

Facebook: www.facebook.com/mahwengkwai

Follow us on Social Media



Schedule a complimentary 30 minute video- 
consultation with our lawyers by filling up the form at  

https://mahwengkwai.com/schedule-a-meeting/

Complimentary Consultation

https://mahwengkwai.com/schedule-a-meeting/


Thank you!

Notice: This presentation does not constitute legal advice and its contents should not 

be relied upon as such. The facts and circumstances of each and every case will differ 

and therefore will require specific legal advice. Feel free to contact us for 

complimentary legal consultation.


