
Industrial Court vs Labour Court: Understand the Process, 
the Law and Recent Amendments to Protect your Rights

MWKA ONLINE TALKS

Speaker
NAVEEN JOSHUA 
SOLOMON
Senior Associate

Speaker
KIRTHIKA 
PADMANAPAN
Associate

Moderator
SITI AISHAH BINTI 
ABDUL RAHIM
Pupil-in-Chambers

Wed 31 May 2023
3:00pm (GMT +8)

mwka.com/talks



2

http://www.youtube.com/watch?v=LKUo8qlCu8E


Industrial Court vs Labour Court: Understand the Process, 
the Law and Recent Amendments to Protect your Rights

MWKA ONLINE TALKS

Speaker
NAVEEN JOSHUA 
SOLOMON
Senior Associate

Speaker
KIRTHIKA 
PADMANAPAN
Associate

Moderator
SITI AISHAH BINTI 
ABDUL RAHIM
Pupil-in-Chambers

Wed 31 May 2023
3:00pm (GMT +8)

mwka.com/talks



About Us

● Welcome to MahWengKwai & Associates! 

● Trusted by small medium enterprises (SMEs), 
family businesses and individuals.

● Established in 1985 by Datoʼ Mah Weng Kwai, 
now a consultant with the firm.

● Medium-sized law firm with 28 lawyers and 35 staff.



● Full-service law firm with 4 Departments:

○ Corporate

○ Dispute Resolution

○ Employment

○ Individuals & Families

Our Services



● 5 Practice Groups:

○ ASEAN-China Desk

○ Construction

○ Foreign Direct Investment

○ Real Estate

○ Sports & eSports

Our Practice Groups



● To share knowledge, raise awareness, encourage 
networking 

● For clients, potential clients, in-house counsel

● Recent MWKA Online Talk:

○ 3.5.2023: Medical Negligence Claims: 
What Patients and Their Families Need to Know

● Upcoming MWKA Online Talk:

○ 7.6.2023: Navigating Divorce Obligations: Insights 
on Varying and Enforcing Decree Nisi Orders

MWKA Online Talks



● Senior Associate in our Dispute Resolution, 
Employment and Industrial Relations 
departments.

● Bachelor of Laws (Hons) from Northumbria 
University, Newcastle.

● Admitted to the Malaysian Bar in 2017.

● Involved in the area of employment disputes 
in which he has dealt with dismissal cases, 
trade union disputes, collective agreement 
and collective bargaining

● Experience also includes general litigation, 
contractual disputes, joint divorce petitions 
and debt recovery.

Naveen Joshua Solomon



● Associate in our Dispute Resolution 

Department 

● First Class Honours in Bachelor of Laws 

(Hons) University of Leeds, Leeds, UK

● Called to the English Bar in 2021

● Admitted to the High Court of Malaya in 

January 2023

● Area of practices include strata 

management, family and citizenship 

matters, employment law and criminal 

defence

Kirthika Padmanapan



● Jurisdiction of the Labour Court and the Industrial 
Court

● The  process of filing a claim in the Labour Court and 
the Industrial Court

● Amendments to the Employment Act 1955 and 
Industrial Relations Act 1967

● Reported cases from the Industrial Court and the 
Labour Court

Talk Points



Jurisdiction of the Labour Court and the 

Industrial Court



● Proceedings before the Director General of Labour, or better known as the 
“Labour Court” falls under the jurisdiction of the Labour Department of 
Malaysia.

● Governed by the provisions of the Employment Act 1955

● “Employees” can refer a complaint (as defined under the First Schedule)

● Section 69(1) of the Employment Act 1955 provides as follows:

“69  Director General's power to inquire into complaints

(1) The Director General may inquire into and decide any dispute between 
an employee and his employer in respect of wages or any other 
payments in cash due to such employee under-

[...]

and, in pursuance of such decision, may make an order in the prescribed 
form for the payment by the employer of such sum of money as he deems 
just without limitation of the amount thereof.”

Proceedings before the Director General of Labour



● The Industrial Court falls under the jurisdiction of the Industrial 
Relations Department of Malaysia.

● Governed by the Industrial Relations Act 1967

● Has the jurisdiction to hear matters including:

○ Unfair dismissal of a “workman”

○ Trade disputes

○ Applications made by any party are under an obligation of an 
award or collective agreement for the interpretation/ amendment/ 
variation and/or anything related.

○ Applications by any party bound by an Award to refer to the High 
Court questions of law.

○ Complaints of non-compliance of an Award or collective 
agreement

○ Cases of victimisation in connection with trade union activities.

Industrial Court



The  Process of Filing a Claim in the 

Labour Court and the Industrial Court



Labour Court
Complaint is filed to the 
Department of Labour 

Investigation

Complaint 
has no merit

Complaint has merit

No 
further 
action

Conciliation

Case is referred to the Labour Court and 
a trial date is scheduled

Letter of 
summons sent to 
Complainant and 

Defendant

Order

Trial

Parties not satisfied, appeal to 
High Court within 14 days from 

date of Labour Court Order - 
Section 77 Employment Act 1955



● Section 75 of the Employment Act 1955 provides as follows:

75  Enforcement of Director General's order by Sessions Court

“Where any order has been made by the Director General 
under this Part, and the same has not been complied with by 
the person to whom it is addressed, the Director General may 
send a certified copy thereof to the Registrar of a Sessions Court, 
or to the Court of a First Class Magistrate [...] shall cause the 
said copy to be recorded and thereupon the said order shall 
for all purposes be enforceable as a judgment of the Sessions 
Court, or of the Court of the First Class Magistrate, as the case 
may be, notwithstanding that the same may in respect of 
amount or value be in excess of the ordinary jurisdiction of the 
said Court”

Enforcement of an Order



Industrial Court
Filing a representation to 

the Director General

Conciliation

Settlement

Matter is referred to the 
Industrial Court

Registration of Case Number

Parties to file cause papers - 
Statement of Case, Statement in 

Reply, Rejoinder, Bundle of 
Documents and Witness 

Statements

Award by Court

Trial

Parties not satisfied, appeal 
to High Court within 14 days 
from date of Industrial Court 

Order

No Settlement

Mention



● Where there is non-compliance with an award handed down by the 
Industrial Court, the successful party can enforce the award under 
Section 56(1) of the Industrial Relations Act 1967.

● A complaint of non-compliance will be treated as a new case in the 
Industrial Court.

● The Industrial Court, upon hearing the complaint, will issue a 
Non-Compliance Order where the Industrial Court may amongst others 
order as follows:

○ Direct a party to comply with the award;
○ Direct a party to make restitution for contravening the award; 

or
○ Vary or set aside the award if there are special circumstances.

● Non-compliance with the enforcement order could result in a fine not 
exceeding RM50,000.00 or to imprisonment not exceeding one year, or 
both [Section 56(3) of the Industrial Relations Act 1967].

Enforcement of an Award



Amendments to the Employment Act 

1955 and Industrial Relations Act 1967



● On 1.1.2023, the Employment (Amendment) Act 2022 
came into force, enacting several changes to the 
Employment Act 1955.

● Some key amendments include:
○ Scope of the definition of “employee”; and
○ Provision for employment when there is no 

contract of service.

Key Amendments to the 
Employment Act 1955 



● Pre-amendment, the Employment Act 1955 (“Act”) only applied 
to employees defined as follows:

○ Regardless of occupation, those making less than 
RM2,000 per month 

○ Regardless of pay, workers that performed certain 
vocations, including manual labor.

● Post amendment, the Act applies to employees defined as 
follows:

○ Anybody who has entered into an employment contract 
of service;

○ Except for provisions relating to pay for work performed 
on rest days and public holidays, overtime payments and 
termination, layoff benefits, and more, which would only 
be applicable to a specific class of workers earning 
RM4,000 and lower

Definition of the word “Employee”



● Post-amendment, pursuant to Section 101C, in any proceeding for an 
offence under the Act, in the absence of a written contract of service 
relating to any category of employee under the First Schedule of the Act, it 
shall be presumed that a person is an employee where:

○ His manner of work is subject to the control or direction of another 
person;

○ His hours of work are subject to the control or direction of another 
person;

○ He is provided with tools, materials or equipment by another 
person to execute work;

○ His work constitutes an integral part of another personʼs business;
○ His work is performed solely for the benefit of another person; or
○ Payment is made to him in return for work done by him at regular 

intervals and such payment constitutes the majority of his income. 

Provision for Employment when there is no 
Contract of Service



● On 1.2.2021, the Industrial Relations (Amendment) Act 
2020 came into force, implementing amendments to the 
Industrial Relations Act 1967.

● A few of the key amendments are as follows:
○ Referral of Dismissal Cases to the Industrial Court;
○ Death of a Workman;
○ Courtʼs Discretion to Determine the Date of 

Termination; and
○ Time Limit for Filing an Appeal / No Leave Required

Key Amendments to the Industrial 
Relations Act 1967



● Prior to the  Industrial Relations (Amendment) Act 2020, (“IRA 
2020”) the Minister had a discretion whether to refer 
representations for dismissal without just cause or excuse to 
the Industrial Court.

● Section 20(3) of the IRA has removed the discretion of the 
Minister.

● Therefore, the Director General of Industrial Relations (DGIR) is 
required to conciliate between the parties and if there is no 
settlement between the parties to refer the representation 
directly to the Industrial Court without needing a filter 
mechanism.

Referral of Dismissal Cases to the Industrial 
Court



● Prior to the enactment of the IRA 2020, a claim made by a 
workman at the Industrial Court would stop upon his 
death.

● Presently, Section 29 of the IRA 2020 provides that the 
Industrial Court may continue with proceedings brought 
by a workman notwithstanding his death.

● Further, the Court in making an award in respect of a 
deceased workman, shall have the power to award 
backwages or compensation in lieu of reinstatement or 
both to his next-of-kin 

Death of A Workman



● Previously, the Industrial Court was not allowed to amend nor 
determine the date of dismissal and that the date of dismissal 
would follow the date stated in the Ministerial Reference.

● Presently, Section 29(da) of the IRA 2020 provides that the 
Industrial Court is vested with the power to determine the 
actual date of dismissal of the workman. 

● This would allow the Industrial Court to determine the date of 
dismissal in situations where the date is either disputed or is 
incorrect.

Courtʼs Discretion to Determine the Date 
of Termination



● Previously, challenges to an award made by the Industrial 
Court were done by reference to a High Court by way of Judicial 
Review. This process involved a stage known as “leave” 
whereby the applicant would apply to refer the Industrial Court 
Award to the High Court.

● This process has since been amended, and the IRA 2020 
provides instead, for an appeal process from an Industrial Court 
award made under Section 30 of the IRA 2020. 

●  Such appeal would have to be filed within 14 days from the 
date of an Industrial Court Award.

Time Limit for Filing an Appeal / No Leave 
Required



Reported cases from the Industrial Court and 

the Proceedings before the Director General Of 

Labour (Labour Court)



Karthigesu a/l Rethnasamy v Farm Resort (Gambang) Sdn 
Bhd (Award No. 892 of 2023)
○ The Claimant was employed as the Director of Food & Beverages on 

24.01.2020. The Claimant was on Medical Leave from 2.3.2020 until 
19.3.2020. This was communicated to the Company as well.

○ However, due to the MCO, he could not return to the Company. 

○ On 25.3.2020, when the Claimant was asked to return to the office for a 
meeting, he was handed a Notice of Termination. 

○ The reason given by the Company was that the Company was undergoing an 
organisational restructuring. The Claimant's last date would be on 26.3.2020. 

Reported Industrial Court Cases



○ The Industrial Court held that the retrenchment of the Claimant was not 
exercised in good faith as the Company could not show any real or 
significant cost cutting measure that was in place, as an attempt to avoid 
the retrenchment exercise. 

○ The Industrial Court can only intervene unless it is shown that the 
retrenchment exercise was capricious and without reason, mala fide, and 
that it was actuated by victimisation or unfair labour practice.

○ The Company could have sought guidance from the Code of Conduct of 
Industrial Harmony on the advisable steps to be taken before a 
retrenchment exercise is carried out. Article 20 of the Code outlines a few 
examples, such as hiring freeze, reduction in overtime work, reduction in 
working hours or even transfer to other departments.

Reported Industrial Court Cases



Sarimah binti Awang Senik v HSBC Bank Malaysia Berhad 
[2023] 2 LNS 0245
○ The Claimant was dismissed by the Bank for participating in trade union 

activities picketing and social media campaigns against the Bank.

○ The Claimant was a member of the National Union of Bank Employees since 
30.09.1997. The Claimant was also active as the Bankʼs Inter-Relations 
Committee (“IRC”).

○ The Bank had issued a Show Cause Letter to the Claimant in respect of 
multiple allegations of misconduct arising from social media campaigns 
which were carried out by NUBE as part of its trade dispute against the Bank.

○ The Claimant had replied to state that she had been merely carrying out her 
duties according to the prevailing labour laws, as seen in the Industrial 
Relations Act 1967 and the Trade Unions Act 1959.

Reported Industrial Court Cases



○ The Industrial Court held that a distinction must be drawn between acts of 
members of a Union participating in their unionʼs activities as opposed 
to the actions of an individual workman against his employer. While the 
former is undertaken as part of the negotiation process or to apply lawful 
pressure on the employer, the latter may well be regarded as insolent 
behaviour that is not to be tolerated.

○ Further, the Industrial Court had also taken into account the immunity that 
the members of a Trade Union are given, pursuant to Section 22(1) of the 
Trade Unions Act 1959.

○ The Claimantʼs dismissal was held to be unjust, and further, the Claimant 
was reinstated, despite the employerʼs claims that the relationship has 
broken down beyond repair.

Reported Industrial Court Cases



Matrix Global Education v Felix Lee Eng Boon [2023] 2 CLJ 34 
○ The Claimant was employed as the Chief Executive Officer ('CEO') of the 

Company.

○ Negotiations took place between the parties to discuss the severance 
package and upon agreement by both parties, the Claimant tendered his 
resignation as the CEO. 

○ The Company accepted the Claimant's resignation and granted him the 
following:
■ six months' salary in lieu of notice; 
■ full waiver of his child's tuition fees with MIS until the completion of the 

remaining academic term; and 
■ restructuring of the Appellant's car ownership scheme in order to allow 

the Respondent an additional three months to repay the car loan.

Reported Industrial Court Cases



○ The Claimant on the other hand, upon accepting the severance package, had 
then initiated a claim for Constructive Dismissal in the Industrial Court. The 
Claimant was successful and was awarded RM 381,720 in backwages.

○ Upon failing in its appeal in the High Court, the Company had proceeded to 
file an appeal to the Court of Appeal. The Court of Appeal allowed the 
Companyʼs appeal and held that:-

■ The employee could not have the best of both worlds; negotiating and 
accepting the terms of a separation and then, at the same, time claiming 
that he had been constructively dismissed. If the Respondent was so 
certain that he was constructively dismissed, then he must have 
disassociated and distanced himself from the actions of the company and 
to forthwith walk out of the employment and treat himself as being 
constructively dismissed.

Reported Industrial Court Cases



Leighton Contractors (M) Sdn Bhd v Gnanapragasam a/l 
Arukiam & 2 Ors [2018] 2 ILR 193
○ The workers in question were employed as ʻshunter/train assistantʼ and were 

earning more than the statutory threshold of RM 2,000, which was 2,500 per 
month. They lodged a complaint to the office of the Director General of Labour 
for overtime payment under Section 60A(3) of the EA 1955. The issue was 
whether the workers were in fact ʻemployeesʼ that fell within the definition of 
paragraph 2(1) of the First Schedule of the EA 1955.

○ The Assistant Director of Labour held that the workers were in fact 
employees within the definition, and were entitled to claim overtime 
pursuant to Section 60(A) (3) and brought under Section 69 of the EA 1955. 
The Company then appealed under Section 77 of the EA 1955 and Order 55 of 
the ROC 2012. 

Reported Cases from the Proceedings before the Director 
General of Labour (Labour Court)



○ The High Court had also agreed with the Labour Court and dismissed the 
Companyʼs appeal. In dismissing the Companyʼs appeal, the High Court held that 
the employee would need to establish that they are engaged in manual labour or 
performing manual labour. In which case they will be deemed to be engaged in 
manual labour.

○ The High Court held that if the employees are successful in proving the above, 
then they are rightfully entitled to the claim of overtime payments under Section 
60(A)(3) of the EA 1955.

Reported Cases from the Proceedings before the Director 
General of Labour (Labour Court)



Agenda Wira Sdn Bhd v Amat Safii bin Karian & 34 Yang Lain 
[2018] AMR 365
○ The workers here were employees of the Company who lodged a complaint 

with the Director General of Labour due to their basic salary for the years 
2013-2014 were below the minimum wage of RM900. The Company disputed 
this claim and contended that the employeesʼ basic salaries included 
allowance and commissions which exceeded the minimum wage requirement.

○ The Assistant Director of Labour had decided that the workers were in fact 
employees and entitled to benefits under the Minimum Wages Order 2012. 
Further, it was also decided the minimum wage that is to be applied to the 
basic salary does not include allowance and commission.

○ On appeal to the High Court, the High Court upheld the decision of the 
Assistant Director of Labour.

Reported Cases from the Proceedings before the Director 
General of Labour (Labour Court)



Fice Fransina Nenobais v Lee Hee Chooi [2020] 7 CLJ 416
○ The employee was employed not just as a “pembantu rumah”, but also a 

“pembantu kedai”. She was not paid her full salary for almost five years and 
she filed a case in the Labour Office for non-payment of salary. Her claim was 
not heard on the ground that the Assistant Director of Labour directed the 
parties to submit on a preliminary issue under Section 5(1)(a) of the 
Employment (Restriction) Act 1968 (ʻERAʼ) and found that she did not have a 
work permit for the employee.

○ On appeal under Section 77(1) EA 1955, Azizah Nawawi J, held that the Labour 
Officer erroneously decided on the issue of the legal permit and pronounced 
that he lacked the jurisdiction to inquire into the complaint without hearing 
the merits of the claim and in doing so, he had clearly abandoned his 
jurisdiction.

Reported Cases from the Proceedings before the Director 
General of Labour (Labour Court)



○ The High Court had also gone on to state that:-

“…it is premature for the Labour Officer to only 
consider the permit issue without ascertaining 
whether there was any employment relationship 
between the appellant and the respondent.”

○ The High Court had then ordered for the case to be 
remitted back to the Labour Court to be heard on its 
merits.

Reported Cases from the Proceedings before the Director 
General of Labour (Labour Court)
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Sign up for more MWKA Online Talks at  

https://mahwengkwai.com/talks-signup/    
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Schedule a complimentary 30 minute video- 
consultation with our lawyers by filling up the form at  

https://mahwengkwai.com/schedule-a-meeting/

Complimentary Consultation

https://mahwengkwai.com/schedule-a-meeting/


Thank you!

Notice: This presentation does not constitute legal advice and its contents should not 

be relied upon as such. The facts and circumstances of each and every case will differ 

and therefore will require specific legal advice. Feel free to contact us for 

complimentary legal consultation.



Schedule a complimentary 30 minute video- 
consultation with our lawyers by filling up the form at  

https://mahwengkwai.com/schedule-a-meeting/

Complimentary Consultation

https://mahwengkwai.com/schedule-a-meeting/

