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Introduction to directors as 
fiduciaries

by Sebastian Liew



In Malaysia, the two common business structures under 
the Companies Act 2016 are:
● Private limited companies (Sendirian Berhad)

● Public limited companies (Berhad) 

A company limited by shares are a separate entity from 
their shareholders and can:
● own, buy or sell property;

● enter into legal contracts or arrangements; and

● sue or get sued in the Courts.

 

Separate Legal Personality



Shares are instruments denoting some form of 
ownership of the company issuing them.  

● A shareholder can be either an individual or a 
non-human legal entity, like a company. 

● Shareholders do not own any of the companyʼs assets 
directly, and are neither directly liable for the 
companyʼs debts.

 

Separate Legal Personality (cont.)



The shares only give their holders for the time being 
some typical rights, normally those to:

● Dividends;

● Voting in shareholdersʼ meetings;

● Surpluses to liquidation; and

● Corporate information during AGMs.

Shareholders do not have a direct say in the 
management of the company

 

Separate Legal Personality (cont.)



Under section 2 of the Companies Act 2016:

“any person occupying the position of director of a 
corporation by whatever name called and includes a 
person in accordance with whose directions or 
instructions the majority of directors of a corporation are 
accustomed to act and an alternate or substitute 
director”

A director of a company shall be a natural person who is 
at least eighteen years of age. 

 

What is a Company Director?



Under section 198(1) of the Companies Act 2016, a person 
shall not hold office as a director of a company, if the 
person:

● is an undischarged bankrupt;

● has been convicted of an offence relating to the promotion, 
formation or management of a corporation;

● has been convicted of an offence involving bribery, fraud or 
dishonesty; and

● has been convicted of an offence under sections 213, 217, 218, 
228 and 539; and

● has been disqualified by the Court under section 199.

 

Who can be a company director ?



For directors who have been convicted or imprisoned,  the 
person may hold office as a director:

●   5 years after the date he was convicted, or 

●  if he was sentenced to imprisonment, 5 years from the date of 
his release from prison.

Any person who has been disqualified as a director under 
section 198(1) may be appointed or hold office of the director:

● with the leave of the Official Receiver or the Court in the case if 
the person is an adjudged bankrupt; or

● with the leave of the Court if the person is convicted or 
imprisoned for the offenses under section 198 (1)(b) to (e).

 

Who can be a company director? (cont.)



A company director is a fiduciary:

● Fiduciary duties exists between a party who stands in 
such a position of power and trust.

● As directors are entrusted with the management of the 
companyʼs business, they are viewed by equity as 
standing in a fiduciary relationship with the company. 

 

Directorʼs are Fiduciaries
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Types of statutory duties of a 
director

by Sebastian Liew



The three fundamental duties of a company director:

● A directorsʼ duty to exercise powers for a proper 
purpose and in good faith in the best interest of the 
company;

● A directorsʼ duty to exercise reasonable care, skill and 
diligence; and

● A director'sʼ duty to avoid conflicts of interest.

 

A Directorʼs Fundamental Duties



Under section 213(1) of the Companies Act 2016:

“A director of a company shall at all times exercise his 
powers in accordance with this Act, for a proper purpose 
and in good faith in the best interest of the company.”

See Howard Smith Ltd v Ampol Petroleum Ltd [1974] AC 821

 

Duty to exercise powers for a proper purpose and in good faith

 



The Facts:

● RW Millers was the subject of a takeover between Ampol Petroleum 
Ltd and Howard Smith Ltd. The Ampol faction, together with 
Bulkships, owned approximately 55 percent of the issued share 
capital of RW Millers. 

● The directors of RW Millers preferred Howard Smith Ltd as they had 
created better takeover terms, including future employment for the 
current directors.

● The directors of RW Millers then issued 10 million of new shares in 
favour of Howard Smith Ltd claiming that the dominant purpose of 
the issuance was to raise capital to finance the purchase of two 
tankers. The effect of the issuance was that the Ampol factionʼs 
shares were diluted from 55 percent to 36.6 percent.

 

Howard Smith v Ampol Petroleum [1974] AC 821



A summary of the Privy Council findings in page 823 was 
that:

“...although the directors had acted honestly and had the 
power to make the allotment, to alter a majority shareholding 
was to interfere with that element of the companyʼs 
constitution which was separate from and set against the 
directorsʼ powers and, accordingly, it was unconstitutional for 
the directors to use their fiduciary powers over the shares in 
the company for the purpose of destroying an existing 
majority or creating a new majority; and that, since the 
directorsʼ primary object for the allotment of shares was to 
alter the majority shareholding, the directors had improperly 
exercised their powers and the allotment was invalid.”

 

Howard Smith v Ampol Petroleum [1974] AC 821 (cont.)



Under section 213(2) of the Companies Act 2016, a 
director of a company shall exercise reasonable care, skill 
and diligence with:

● The knowledge, skill and experience which may 
reasonably be expected of a director having the same 
responsibilities; and

● Any additional knowledge, skill and experience which 
the director in fact has. 

 

Duty to exercise reasonable care, skill and diligence 



Under section 214(1) of the Companies Act 2016, a director is 
deemed to satisfy the duty under section 213 and is deemed to 
have made a business judgement if all four requirements are 
met:

● The director makes the business judgment for a proper purpose 
and in good faith;

● The director does not have a material personal interest in the 
subject matter of the business judgment;

● The director is informed about the subject matter of the business 
judgment to the extent the director reasonably believes to be 
appropriate under the circumstances; and

● The director reasonably believes that the business judgment is in 
the best interest of the company.

 

Duty to exercise reasonable care, skill and diligence (cont.) 



Under section of the Companies Act 2016, a directorʼs 
fundamental duty is to act in the best interests of the 
company and to do so would require a director to avoid, 
and to deal properly with matters that present conflicts 
of interests.

The two common types of conflict:

● Situational conflict of interest; and

● Transactional conflict of interest. 

 

Duty to avoid conflicts of interest



Under section 221(6) of the Companies Act 2016: 

“Every director of a company who holds any office or 
possesses any property where duties or interests may be 
created in conflict with his duties or interests as director 
shall declare the fact and the nature, character and 
extent of the conflict at a meeting of the directors of the 
company”

 

Duty to disclose conflicts of interest



Under section 222(1) of the Companies Act 2016: 

“Subject to section 221, a director of a company who is in 
any way, whether directly or indirectly, interested in a 
contract entered into or proposed to be entered into by 
the company, unless there interest is one that need not 
be disclosed under section 221, shall be counted only to 
make the quorum at the meeting of the Board but shall 
not participate in any discussion while the contract or 
proposed contract is being considered during the 
meeting and shall not vote on the contract or the 
proposed contract.”

 

Interested directorsʼ duty to not participate/vote in interested contracts



There are three ways to bring an action against a director 
who has breached his/her fiduciary duties:

● by the members;

● by the directors; or 

●  by the liquidators (if the company is insolvent)

 

What happens if directors breached their duties?



The remedies available for breach of a directorʼs fiduciary 
duties are:

● The return of the property and/or the confiscation of 
any profits made;

● Rescission of any contract and/or arrangements; or 

●  Equitable compensation. 

 

Remedies available for breach of fiduciary duties
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Directors duties and obligations 
during winding up

by Joseph Khor



Duty to cooperate with the liquidator

● Failure to cooperate with the liquidator may result in 
criminal sanctions, such as imprisonment and fines.

● Directors are also obligated to hand over, or to cause to be 
handed over, all books, property, and records over to the 
liquidator.

● The liquidator also has the power to apply for the public or 
private examination of directors in court. This is often 
sought where there is suspected wrongdoing on part of the 
director or there has been a lack of cooperation. A director 
can then be ordered to attend court in order to be 
cross-examined and questioned by the liquidator.

General Duty in Winding-Up / Insolvency



Duty to act in the best interest of the creditors

CIMB Bank Berhad v Jaring Communications Sdn Bhd [2016] 
MLJU 920:

“Another important aspect of the facts of this instant 
application is that the Company was already insolvent… 

A significant consequence of this state of affairs would be 
that the interest of the creditors of the Company displaces 
that of its members. In insolvency, the interests of the 
creditors are paramount.”

General Duty in Winding-Up / Insolvency (cont.)



If a director is found to be conducting fraudulent trading, 
or have an intention to defraud the creditors of the 
company, the director can be made personally liable.

Section 540 of the Companies Act 2016:

“If in the course of the winding up of a company or in any proceedings 
against a company it appears that any business of the company has been 
carried on with intent to defraud the creditors of the company or creditors 
of any other person or for any fraudulent purpose, the Court on the 
application of the liquidator or any creditor or contributory of the 
company, may, if the Court thinks proper so to do, declare that any 
person who was knowingly a party to the carrying on of the business in 
that manner shall be personally responsible, without any limitation of 
liability, for all or any of the debts or other liabilities of the company as 
the Court directs.”

Fraudulent Trading



Instances where directors have been held to have 
committed fraudulent trading to defraud creditors 
include:

● Conducting or approving transactions whereby the 
companyʼs assets were preferentially transferred to select 
creditors;

● Declaring dividends from monies which were not profits; 

● Intentionally allowing the company to be wound-up when 
the company was clearly able to pay its debts; and

● Any other circumstances where directors have acted in a 
manner as to defraud creditors (including where preferential 
treatment is shown to specific creditors).

What amounts to fraudulent trading?



Section 528 of the Companies Act 2016:

● (1) Any transfer, mortgage, delivery of goods, payment, execution or 
other act relating to property made or done by or against a 
company which is unable to pay its debts, as the debts become due, 
from its own money in favour of any creditor or any person in trust 
for any creditor shall be deemed to have given such creditor a 
preference over other creditors in the event of the company being 
wound up on a winding up petition presented within six months 
from the date of making or doing the same and every such act shall 
be deemed fraudulent and void.

…

● (3) Any transfer or assignment by a company of all its property to 
the trustees for the benefit of all its creditors shall be void.

What amounts to fraudulent trading? (cont.)



Tetuan Sulaiman & Taye v Wong Poh Kun & Anor [2020] 10 
CLJ 121:

● Two directors of Bistari Land Sdn Bhd were sued in 
their personal capacity for fraudulent trading. 

● Bistari Land was sued by Tetuan Sulaiman & Taye and 
the Malaysian Government (different suits) for debts 
owed. 

● Both Tetuan Sulaiman and the Malaysian Government 
filed to wind-up Bistari Land

What amounts to fraudulent trading? (cont.)



Tetuan Sulaiman & Taye v Wong Poh Kun & Anor [2020] 10 CLJ 121:

The court held that the directors of Bistari Land were personally 
liable for fraudulent trading:

● Bistari Land received three tranches of payment clearly enabling 
them to pay Tetuan Sulaiman and the Malaysian Government.

● The payments were dissipated into the directorʼs personal 
account.

● Bistari Land paid all other creditors except Tetuan Sulaiman and 
the Malaysian Government.

● The directors of Bistari Land intentionally allowed Bistari Land to 
be wound-up. 

● The court ordered the directors to make payment to the 
liquidator. 

What amounts to fraudulent trading? (cont.)



38

Fiduciary duties on other 
company executives

by Joseph Khor



CEOs, CFOs, COOs and “any other person primarily 
responsible for the management of the company” share 
similar duties and responsibilities as directors:

Section 210 of the Companies Act:
For the purposes of this Subdivision, in sections 213, 214, 
215, 216, 217, 218, 223 and 228, in addition to the definition 
of “director” in section 2, “director” includes chief executive 
officer, chief financial officer, chief operating officer or any 
other person primarily responsible for the management of 
the company.

CEOs, CFOs, COOs etc.



● Group of Companies sued its former Group CEO for 
breach of fiduciary duty during his tenure. 

● The CEOʼs mother and wife, along with two 
companies related to the CEO were also sued for 
dishonestly assisting the Group CEO in breaching his 
fiduciary duties.

● The CEO was sued for making secret personal profit 
from several transactions that he authorised during 
his tenure.

Symbion International Sdn Bhd & Ors v Mah Chez 
Yong & Ors [2019] 1 LNS 1512



● The Court found the CEO liable for breach of fiduciary 
duties. His mother, wife and one related company 
were also found to be liable for dishonestly assisting 
him.

● Wong Chee Lin J: 

“As the Group CEO, the 1st Defendant certainly 
owed a duty of fiduciary and/or fidelity towards the 
Plaintiffs. These duties were also well within the 1st 
Defendant's knowledge and he was well aware of 
such duties owed towards the companies.”

Symbion International Sdn Bhd & Ors v Mah Chez 
Yong & Ors [2019] 1 LNS 1512 (cont.)



The Court also referred to the Court of Appeal case of Soh 
Chee Gee v. Syn Tai Hung Trading Sdn Bhd [2019] 6 CLJ 
516, which summarised a few important principles:

● Only persons holding senior management positions, 
owe duties similar to directors.

● Very senior employees who are in a position of special 
trust and responsibility with regard to the 
management of the organisation and assets owe 
fiduciary duties to the company.

● Normal employees owe a duty of fidelity to their 
employers, which are different from fiduciary duties.

Symbion International Sdn Bhd & Ors v Mah Chez 
Yong & Ors [2019] 1 LNS 1512 (cont.)
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