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Constructive Dismissal



Constructive Dismissal is a situation 
which is said to occur when an 
employee leaves/walks out of their 
employment as a result of the 
employerʼs actions. 

The alleged employerʼs actions are often 
one which would be considered to be 
repudiatory and when the employer 
fails to address their actions, the 
employee is left with no other choice 
but to walk out of their employment.

 

Constructive Dismissal 



In the case of Western Excavating (ECC) Ltd 
v Sharp [1978] ICR 221, Lord Denning had 
expounded the following:- 

“If the employer is guilty of conduct which is 
a significant breach going to the root of the 
contract of employment, or which his 
conduct shows that the employer no longer 
intends to be bound by one or more of the 
essential terms of the contract, then the 
employee is entitled to treat himself as 
discharged from any further performance.”

Constructive Dismissal 



Elements in a Constructive Dismissal

Breach of contract

Sufficiently important to justify

Must leave

Delay



● Breach by the employer must be serious and go to the 
root of the contract, to the point where the employee 
cannot be expected to continue with the contract

● Employee must be able to show that they have given 
sufficient notice to the employer 

● Takes into consideration the actions of the employer 
as a whole 

Constructive Dismissal - Standard



● Part of the implied terms between the employer and 
the employee

● Previously restricted to express breaches of the 
employment agreement

● Includes frustrating employees to the point that they 
choose to leave 

○ has been described as “making a workmanʼs life 
so intolerable so as to force him to resign” - 
Stanley Ng Peng Hon v AAF Pte Ltd [1979] 1 MLJ 
57 

Mutual Trust and Confidence 



● Example of the types of breaches of a fundamental term of 
the Contract of Employment

○ Unilateral deduction of salary

○ Demotion

○ Non-payment of EPF and Salaries

○ Non-compliance of a fundamental term of the 
contract of employment

○ Transfer out of the company

Example of Breaches by Employers



● Example of a breach of an implied term

○ Unilateral change in contract of service which 
may include terms to humiliate the employee with 
the purpose of procuring his resignation

○ Failure to provide work is a breach which is 
fundamental as it is the obligation of an employer 
to give out instructions to their employee 

Example of Breaches by Employers



Forced Resignation



Not voluntary 

Compulsion to resign

Unfair dismissal 

(indirect dismissal) 

Forced Resignation 



● A suggestion to resign is not the same as forced 
resignation 

● If it can be shown that the employee had the chance 
to take independent advice before offering his own 
resignation, this would not be considered to be forced 
resignation 

Forced Resignation - Standard 



● Contents of the resignation letter; and 

● Causation - necessity to find that the “resignation” 
was a direct threat 

Forced Resignation - Considerations 



“The precise formulation by the employer is immaterial 
whether it be by invitation, request or dictation so long 

as the substance of it is that the employer places his 
employee in a position which the employee really has no 

option but to tender his notice. In such a situation, the 
reality is… that the employee is dismissed” 

The Law of Redundancy by Cyril Grumfield 

Forced Resignation 



Case Studies :
Forced Resignation



● The employee claims for Constructive Dismissal 

● Company alleges that the employee resigned willingly 
or services were terminated in accordance with letter 
of appointment 

● Company alleged that the employee had stolen 
Company property, and was informed during a 
meeting with the manager that she had 48 hours to 
settle the matter or a police report would be lodged 
against the employee. The employee was also 
advised to resign or the Company would terminate 
her due to a loss of reputation 

Bata (M) Bhd v Normadiah Abu Suood [1991] 2 ILR 1106



● The employee owed the Company money in the sum 
of RM379,402.80 

● The employee entered into a Settlement Agreement 
with the Company for this sum to be paid back. The 
third payment did not go through and the employee 
was called in for a meeting 

● The employee admitted that he could not pay the 
sum, and tendered his resignation letter. The 
Company then filed a police report against him

Zamri Zakaria v Singer (Malaysia) Sdn Bhd [2022] 3 ILR 487 



● The Company carried out an investigation on the 
employee due to customer complaints 

● After informing him of such investigations, the 
employee resigned because he had started a business 
without informing the Company, as required under 
his employment contract

● The employee later tried to withdraw his resignation 
letter and claimed that he had been forced to resign 
from the Company 

Chong Kok Kean v Citibank Berhad & Anor [2022] 1 LNS 973 



Case Studies :
Constructive Dismissal



● The employee (a pilot) had considered himself 
constructively dismissed because the Company had: 

○ Denied him entry to his training sessions, which 
resulted in him not wanting to continue training; 
and 

○ The Company had changed his designation from 
“Pilot” to “Flight Dispatcher” 

● The employee was also struggling with mental health 
issues 

Lim Win Khang v Malaysia Airlines Berhad [2022] 3 ILR 413 



● The Company had reduced the employeeʼs salary on 
the excuse that they were experiencing financial 
constraints during the MCO imposed by the Malaysian 
Government. 

● The employee considered himself to be 
constructively dismissed based on the salary 
deduction, as well as being humiliated by the 
Company. 

● The employee had also been told several times to 
resign if he was unhappy with how things were being 
done at the Company  

Tan Cheang Hin v Prestige Scuba Sdn Bhd [2022] 3 ILR 314 



● The Company had discovered that the Claimant had 
been in a position of conflict of interest and failed to 
inform the Company on this. The Company  then made 
allegations of misconduct against the employee, and 
carried out investigations on his personal belongings 

● The employee contended that the Company had failed 
to provide a safe working environment where he could 
discharge his duties without fear and intimidation

● The Company demanded for the employeeʼs work 
laptop to be handed over, to which the employee had 
resisted and walked out of his employment by citing CD

Khizer Ahmed v Ensoft Consulting Sdn Bhd [2022] 3 ILR 297 



Avoiding Constructive 
Dismissal & Forced 
Resignation Claims



● Where an employee makes any complaint against the 
employer, ensure to carry out the necessary 
investigations 

● Develop an internal complaints and investigation 
procedure to ensure due inquiry is done, while at the 
same time ensuring proper bookkeeping of the steps 
taken by the employer

● Ensure to address employees concerns and 
complaints when raised 

Avoiding Claims - CD



● Should consider the alternative of  Mutual Separation 
Schemes in the event that the employer feels that the 
employee should be dismissed. 

● Ensure that all terminations are carried out with just 
cause and excuse 

● Ensure that employee is given the opportunity to 
change/improve their behaviour 

● In the event that an employee is deemed to be 
redundant, have a discussion with the employee 
instead of forcing him out due to fears of having to 
compensate the employee

Avoiding Claims - FR



● Rishindran Paramanathan v Lim Kok Wing University of Creative 
Technology [2020] 2 LNS 1611

○  The Claimant was forcefully made to type out his letter of resignation, 
and the Industrial Court had awarded him with RM 121,000.00 in 
backwages and compensation.

● Suzette Alon Ochoa v Lim Kok Wing University of Creative Technology 
[2020] 2 LNS 0745  

○ The Claimant was forcefully driven out of her employment and the 
Industrial Court had awarded her RM 70,000.00 in backwages and 
compensation.

● Shafrul Din Sahul Hameed v. Bangi Resort Hotel Sdn Bhd [2021] 2 ILR 
533  

○ The claimant was also threatened that in the event he fails to tender his 
resignation, the claimant will suffer blacklisting, his salary and annual leave 
will be forfeited. He was awarded RM 106,407 in backwages and 
compensation.

Industrial Court Awards - Forced Resignation



● Quah Wui Heong @ Jimmy Lwn. Vgi Global Media (Malaysia) Sdn 
Bhd [2022] 2 LNS 1220

○ Claimant was found to have been constructively dismissed 
when his salary was not paid for three months, as this was a 
fundamental term of his contract. The Claimant was awarded 
RM 696,000.00 in backwages and compensation.

● Gunasegaran Kupusamy V. Fima Bulking Services Berhad [2022] 
2 LNS 0557  

○ Claimant was transferred 360km away to Butterworth, Penang. 
Industrial Court had found that the Claimant was constructively 
dismissed and was awarded RM 399,960.00 in backwages and 
compensation.

Industrial Court Awards - Constructive Dismissal



Questions?



● Employment Contracts & Policies 

● Employment Share Option Scheme (ESOS) 

● Disciplinary Proceedings (Misconduct) 

● Performance Improvement Plans (Poor Performance) 

● Medical Boarding Out & Retirement 

● Retrenchment (Redundancy) 

● Industrial Court Disputes - Constructive & Unfair Dismissal 

● Voluntary and Mutual Separation Schemes 

● Whistleblowing  

Employment Team Services
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Schedule a complimentary 30 minute video- 
consultation with our lawyers by filling up the form at  

https://mahwengkwai.com/schedule-a-meeting/

Complimentary Consultation

https://mahwengkwai.com/schedule-a-meeting/


Thank you!

Notice: This presentation does not constitute legal advice and its contents should not 

be relied upon as such. The facts and circumstances of each and every case will differ 

and therefore will require specific legal advice. Feel free to contact us for 

complimentary legal consultation.


