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About Us

● Welcome to MahWengKwai & Associates! 

● Trusted by small medium enterprises (SMEs), 
family businesses and individuals.

● Established in 1985 by Datoʼ Mah Weng Kwai, 
now a consultant with the firm.

● Medium-sized law firm with 27 lawyers and 31 staff.



● Full-service law firm with 4 Departments:

○ Corporate

○ Dispute Resolution

○ Employment

○ Individuals & Families

Our Services



● 5 Practice Groups:

○ ASEAN-China Desk

○ Construction

○ Foreign Direct Investment

○ Real Estate

○ Sports & eSports

Our Practice Groups



● To share knowledge, raise awareness, encourage 
networking 

● For clients, potential clients, in-house counsel

● Recent MWKA Online Talk:

○ 24.8.2022: Copyright Notifications and 
Infringements

● Upcoming MWKA Online Talk:

○ 28.9.2022: What to know if your stopped for drink 
driving or other road traffic offences

MWKA Online Talks



● Partner in our Corporate department 

● Bachelor of Laws (Hons) from Northumbria 
University. 

● Called to the Bar of England and Wales 
(Inner Temple) in 2011 

● Admitted to the Malaysian Bar in 2012

● LLM (Masters of Law) in Transnational Law, 
Kingʼs College London

● Primarily focused on Corporate & 
Commercial matters, such as drafting 
corporate project agreements, mergers & 
acquisitions and joint ventures, software 
development agreements and support & 
maintenance agreements

Cassandra Nicole Thomazios



● Senior Associate in the Corporate & 
Commercial Department in MahWengKwai & 
Associates

● Bachelor of Laws (First Class Honours) in 
2015

● Called to the English Bar (Lincolnʼs Inn) in 
2017 and admitted to the Malaysian Bar in 
May 2019 

● Primarily focused on Corporate and 
Commercial matters, such as mergers & 
acquisitions, joint ventures & collaborations, 
construction contracts, project agreements, 
licensing of IP Rights, and regulatory 
compliance.

Tommy Wong



Ask Questions in Q&A Chat 

● Post the questions that you would like to ask in the 
Q&A Chatbox. 



● Understanding software development contracts

● Important clauses and terms

● AIACʼs new standard form contract

Talk Points



● Digital technology is widely 
adopted and utilised in the 
world today.

● Digital technology accelerates 
the rate of efficiency and 
productivity due to its easy 
access and user friendliness. 

Software Development Contracts



There are multiple mobile and web applications and softwares 
that millions of people use and rely on daily.

● Entertainment: Netflix, Facebook, Instagram, Youtube

● Job Seeking: LinkedIn, JobStreet, Indeed

● Research: Wikipedia, Advance Lexis, Investopedia

● Communication: WhatsApp, Messenger, Telegram

Software Development Contracts



● A software is a set of instructions, data or programs 
used to operate a device, and generally refers to 
applications, scripts and programs.

● Softwares are usually developed by a software 
developer (“Developer”) for a client (“Client”) based 
on the agreed design, development and 
specifications.

Software Development Contracts



● A software is an intellectual property created or 
developed by the Developer.

● Intellectual Property Rights include copyright, 
patents, trademarks, trade secrets, source codes, 
design rights, database rights and technical 
know-hows.

Software Development Contracts



● The design, development and specifications of each 
software are unique and different.

● Integration of digital technology and software are 
increasing globally.

● How is the design and development of a software 
protected and determined?

Software Development Contracts



● The design and development of a software can be 
governed by an agreement between the Developer 
and the Client.

● The agreement is commonly referred to as a Software 
Development Contract.

Software Development Contracts



● In any transaction, there is no doubt on the 
importance of a written agreement between the 
parties.

● Each transaction has its own challenges and risks, but 
these challenges and risks can be mitigated and 
reduced by a written agreement with clear and 
concise terms.

Software Development Contracts



● How do parties mitigate and reduce 
the risks of a transaction involving the 
development of a software?

● What are factors that each party should 
consider and negotiate?

● What are the important clauses and 
terms of a Software Development 
Contract?

Software Development Contracts



● Software Development Contracts 
vary depending on the type of 
software being developed and the 
nature of the transaction between 
the Developer and the Client.

● Regardless, all aspects to the 
development of the software 
should be included and clearly set 
out in the Software Development 
Contract. 

Important Clauses and Terms



So, what are the important clauses and terms to look out 
for in a Software Development Contract?

● Services: The type of service to be rendered by the 
Developer to the Client and the type of software to be 
developed.

● Project Timeline: The commencement date, project 
milestones and the term of the contract. It also sets 
out whether extensions of time are allowed.

Important Clauses and Terms



● Project Cost & Terms of Payment: sets out the 
commencement date of the project development and the 
term of the contract. Also addresses whether extensions of 
time are allowed and the consequences of delays.

● Variation: Address terms and conditions to cater for 
variations to the software required by the customer before 
completion of the project. Refers to changes to either the 
specifications, features or design of the software and 
usually come at an added cost to the customer by the 
software developer.

Important Clauses and Terms



● Testing: There may be several 
stages and aspects to testing the 
functionality of the software. The 
aspects of testing should be 
specifically set out. This would 
assist with requirements and 
specifications of the development 
were met, and the product is defect 
free.

Important Clauses and Terms



● Delay & Liquidated Ascertained Damages: 
Liquidated ascertained damages clauses are included 
to compensate the customer at predetermined rates 
in the event of any delay towards completion of the 
project.

● Obligations of the Parties: Sets out, amongst others, 
the general obligations of each party to observe and 
fulfill pursuant to the Software Development 
Contract.

Important Clauses and Terms



● Intellectual Property Rights: Addresses ownership 
rights of the software and other intellectual 
properties developed in connection with the contract 
upon completion and, in some cases, ownership 
rights of property relating to the software before 
completion.

● Confidentiality: Ensures parties maintain 
confidentiality during the development and 
implementation phases. Survives the expiration or 
termination of the contract.

Important Clauses and Terms



● Support and Maintenance: Common 
to include pre-agreed service level 
agreements to be attached as 
annexures to cater for support and 
maintenance of operating the 
software after development by the 
same software developer. Covers 
technical elements of when, how and 
where the support and maintenance 
services will be provided as well as 
cost for such services for a specified 
period of time.

Important Clauses and Terms



What are the other important clauses? Parties should pay 
close attention to boilerplate clauses.

● Force Majeure: Frees the parties from liability or 
obligation when an event that is beyond their 
reasonable control or foreseeability occurs.

● Termination: Sets out the exit strategy or the 
consequences of default and breach of contract.

Important Clauses and Terms



● Governing Law: Specifies the rules of the agreed 
jurisdiction that will apply in the event of a legal 
dispute.

● Dispute Resolution: Sets out the procedure under 
which the parties will resolve any claim or dispute 
that arises out of the Software Development 
Contract.

Important Clauses and Terms



● Counterparts: Allows parties to execute separate copies of the 
Software Development Contract.

● Entire Agreement: Supersedes any previous understandings, 
documents or other contractual arrangements between the 
parties. Avoids the risk of misunderstandings and other oral or 
written agreements made prior to the execution of the Software 
Development Contract.

Important Clauses and Terms



● On 19 November 2021, the Asian 
International Arbitration Centre 
(AIAC) released a standard form 
contract for software 
development under its AIAC 
Technology Expert Committee 
(TEC) which aims to provide an 
easy-to-use template 
encompassing the technology 
industry practices to ensure the 
rights of stakeholders involved 
are balanced.

AIACʼs New Standard Form Contract



AIAC Standard Form - Software Development Contract

● Articles of Agreement

● Conditions of Contract

● Execution Page

● Appendices

AIACʼs New Standard Form Contract



Standard Form - Software Development Contract 

Articles of Agreement

● Term

● Project Scope & Specifications

● Contract

● Contract Sum

● Supervising Officer & Officers in Charge

● Definitions

● Interpretation

AIACʼs New Standard Form Contract



Standard Form - Software Development Contract 

Conditions of Contract

● Warranties & Indemnifications

● Customerʼs Obligations

● Developerʼs Obligations

● Suspension of Work

● Defects and Testing

● Third-Party Software and Materials

● Payments

AIACʼs New Standard Form Contract



Standard Form - Software Development Contract 

Conditions of Contract

● Procedure for Claims of Time and Cost

● Variation

● Delay and Liquidated Damages

● Confidentiality and Data Protection

● Termination

● Dispute Resolution and Governing Laws

● Notices and Communication

AIACʼs New Standard Form Contract



Standard Form - Software Development Contract 

Conditions of Contract

● Non-Solicitation

● Assignments and Sub-Contracting

● Ownership

● Waiver

● Warranty

● Miscellaneous

AIACʼs New Standard Form Contract



AIACʼs New Standard Form Contract
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Articles of Agreement

Conditions of Contract

Term
Project Scope & Specifications

Contract Sum

Definitions 
Interpretation

Warranties 
Obligations

Suspension of Work
Defects & Testing

Payments

Variation
Delay & LAD

Confidentiality & Data Protection
Termination
Ownership

Boilerplate Clauses
Appendices



Standard Form - Software Development Contract 

Appendices

● Project Scope and Specifications

● Project Schedule

● Inspection Test

● Acceptance Test

● Upgrade Agreement

● Maintenance Agreement

● Extension of Time

AIACʼs New Standard Form Contract

● Cost Claim

● Variation Agreement

● Non-Disclosure 
Agreement

● Data Protection 
Security Standards



● Although the standard form includes most standard terms, 
customers should be weary to follow the template without 
legal advice and/or amendment. 

● Each customer and project requires different needs on 
how software development is to be developed and 
implemented. Review of the standard form should be 
sought to include specific terms and conditions to address 
the needs of parties and the project.

AIACʼs New Standard Form Contract



● Each Software Development Contract will differ based on 
the needs and requirements of the Developer and the 
Client. 

● Each Project may require terms which are not standard.

● AIAC Standard Form can still be used with amendments 
tailored to the Project.

AIACʼs New Standard Form Contract



Questions?



Date Topic Speakers

28 Sept 2022
(Wednesday)

What to know if your stopped for drink 
driving or other road traffic offences

Vivien Fan and 
Wong Chee En

Sign up for more MWKA Online Talks at  

https://mahwengkwai.com/talks-signup/    

Upcoming Talks



YouTube: www.youtube.com/user/mahwengkwai

Twitter: www.twitter.com/mahwengkwai

Instagram: www.instagram.com/mahwengkwai

Linkedin: www.linkedin.com/company/mahwengkwai

Facebook: www.facebook.com/mahwengkwai

Follow us on Social Media



Schedule a complimentary 30 minute video- 
consultation with our lawyers by filling up the form at  

https://mahwengkwai.com/schedule-a-meeting/

Complimentary Consultation

https://mahwengkwai.com/schedule-a-meeting/


Thank you!

Notice: This presentation does not constitute legal advice and its contents should not 

be relied upon as such. The facts and circumstances of each and every case will differ 

and therefore will require specific legal advice. Feel free to contact us for 

complimentary legal consultation.



Schedule a complimentary 30 minute video- 
consultation with our lawyers by filling up the form at  

https://mahwengkwai.com/schedule-a-meeting/

Complimentary Consultation

https://mahwengkwai.com/schedule-a-meeting/

