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About MWKA

● Welcome to MahWengKwai & Associates! 

● Trusted by small medium enterprises (SMEs), 
family businesses and individuals.

● Established in 1985 by Datoʼ Mah Weng Kwai, 
now a consultant with the firm.

● Medium-sized law firm with 28 lawyers and 19 staff.



MWKA Services

● Full-service law firm with 4 Departments:

○ Corporate

○ Dispute Resolution

○ Employment Law and Industrial Relations

○ Individuals & Families



MWKA Practice Groups

● 5 Practice Groups:

○ ASEAN-China Desk

○ Construction

○ Foreign Direct Investment

○ Real Estate

○ Sports & eSports



MWKA Online Talks

● To share knowledge, raise awareness, encourage networking

● For clients, potential clients, in-house counsel

● Recent MWKA Online Talk:

○ 25.5.2022: Differentiating Between Employees and 
Independent Contractors to Avoid Unfair Dismissal Claims 

● Upcoming MWKA Online Talk:

○ 15.6.2022: Liquidated Damages for Late Delivery of Vacant 
Possession under the Housing Development Act

 



Tommy Wong

● Senior Associate in the Corporate 
Department 

● Graduated from the University of 
Hertfordshire with First Class 
Honours in Bachelor of Laws in 2015

● Called to the Bar of England and 
Wales (Lincolnʼs Inn) in 2017 and was 
admitted to the High Court of 
Malaya in 2019

● Experienced in mergers & 
acquisitions, joint ventures and 
collaborations, project agreements, 
licensing of IP Rights, and regulatory 
compliance.



Mira Mashor

● Associate in the Corporate 
Department 

● Graduated from the University of 
Malaya with Bachelor of Laws 
(Honours)  in 2020

● Admitted to the High Court of 
Malaya in 2022

● Primarily involves in corporate and 
commercial matters such as mergers 
& acquisitions, regulatory 
compliance and drafting corporate 
agreements



Talk Points

❖ What is a Constitution?

❖ Statutory Requirement under the Companies Act 2016?

❖ Advantages of a Constitution

❖ Difference between a Constitution and a Shareholders 

Agreement



What is a Constitution?

● A company constitution is a legal document which binds the 

company and its shareholders and directors. 

● This document outlines and sets out:

○ the objects and powers of a company

○ the governance of internal affairs and management of the 

company

○ procedures, such as the disposal and transfer of shares.

 

 

 



What is a Constitution?

● Previously known as Memorandum and Articles of Association 

(M&A). 

○ Memorandum of Association: important information about 

the company. 

○ Articles of Association: internal arrangements, rules and 

regulations of the company. 

● “Constitution” replaced “M&A” after enactment of the 

Companies Act 2016 (“CA 2016”).

 

 

 



What is a Constitution?

● Rights and obligations of members of a company are set out 

under the CA 2016

○ The company constitution can modify any of such rights 

and obligations according to the nature of business

○ Contravention of the CA 2016: no effect

 

 

 

 

 

 



What is a Constitution?

● Companies incorporated under the Companies Act 1965 (“CA 

1965”): 

○ Their M&A shall continue to have effect as if it was made or 

adopted under the CA 2016. 

○ Their M&A will remain in force until the company:

■ Abolish the M&A and instead comply with the 

provisions of the CA 2016; or

■ Amend and adopt a new constitution that aligns with 

the CA 2016.

 

 

 

 

 

 



Statutory Requirements under CA 2016

● Is it mandatory or required that every company adopt a 

constitution?

○ CA 1965: Mandatory and required

○ CA 2016: No longer mandatory and required, but a 

company limited by guarantee shall adopt a constitution

 

 

 

 

 

 



Statutory Requirements under CA 2016

● Section  31 of the CA 2016: If a company does not adopt a 

constitution, the provisions of the CA 2016 will apply to the 

company

“If a company has no constitution, the company, each 

director and each member of the company shall have the 

rights, powers, duties and obligations as set out in this Act.”

 

 

 

 

 

 



Statutory Requirements under CA 2016

Companies Limited by Guarantee (“CLBG”)

● It is mandatory for a CLBG to have a constitution as provided 

under Section 38(1) of the CA 2016: 

“A company limited by guarantee shall have a constitution”

● It must be lodged with the Registrar at the time the company is 

incorporated and signed by the person intending to 

incorporate the CLBG.

 

 

 

 

 

 



Statutory Requirements under CA 2016

● The constitution must include the following information:

○ that the company is a company limited by guarantee

○ the objects of the company

○ the capacity, rights, powers and privileges of the company

 

 

 

 

 

 



Statutory Requirements under CA 2016

● The constitution must include the following information:

○ the number of members with which the company 

proposed to be incorporated; 

○ matters contemplated by the CA 2016 to be included in the 

constitution; and

○ any other matters as the company wishes to include in its 

constitution.

 

 

 

 

 

 



Statutory Requirements under CA 2016

● The constitution shall not include the following provisions:

○ A provision that divide the companyʼs undertaking into 

shares or interests

○ A provision give any person the right to participate in the 

divisible profits 

 

 

 

 

 

 



Statutory Requirements under CA 2016

Companies Limited by Shares

● It is not mandated to have a constitution but it can choose to 

adopt one by passing a special resolution. It will lodge the 

constitution with SSM within 30 days after it is adoption

● Section 32(1) of the CA 2016: 

“(1) A company may adopt a constitution for the company and  

the adoption shall be by way of special resolution”

 

 

 

 

 

 



Statutory Requirements under CA 2016

● Section 66(1) of the CA 2016: Common seal must comply with  

the conditions and limitations provided in the constitution. 

“(1) A document is executed by a company—

(a) by the affixing of its common seal, subject to the 

conditions or limitations in the constitution; or”

 

 

 

 

 

 



Statutory Requirements under CA 2016

● Section 90(1) of the CA 2016: Companies that have different  

class of shares shall state in its constitution that the shares are 

divided in different classes and the voting rights attached to  

the said shares.

“(1) A company that has different classes of shares shall, in 

its constitution, state prominently the following:

(a) that the company's share capital is divided into 

different classes of shares; and

(b)the voting rights attached to shares in each class.”

 

 

 

 

 

 



Recap

● A company constitution is a legal document that binds the 

company and its members and directors.

● A company constitution outlines and sets out:

○ the objects and powers of the company

○ the governance of internal affairs and management of the 

company

○ procedures, such as the disposal and transfer of shares.

 

 

 

 

 

 



Advantages of a Constitution

● Although it is not mandatory, why should a company have a 

constitution? 

○ Contributes to good governance of the company

○ Adjusts to the needs of the company at the time of 

adoption, i.e. providing flexibility, control, transparency 

and clarity

■ The constitution can still be amended by a special 

resolution unless expressly prohibited in the 

constitution

 

 

 

 

 

 



Advantages of a Constitution

● Governance of internal affairs and management & procedures:

○ Roles and Responsibilities

○ Shareholdersʼ Rights

○ Share Capital and Maintenance of Shares

○ Allotment of Shares and Classes of Shares

○ Voting Rights

○ Disposal and/or Transfer of Shares

○ Right of First Refusal

○ Dividend Policy

 

 

 

 

 

 



Advantages of a Constitution

● Governance of internal affairs and management & procedures:

○ Shareholders / Board Reserved Matters

○ Meetings of Members

○ Appointment of Directors

○ Removal of Directors

○ Meetings of the Board of Directors

○ Proceedings of the Board of Directors

○ Conflicts of Interest

○ Inspection of Books and Records

 

 

 

 

 

 



Advantages of a Constitution

● Section 36 of the CA 2016: amendment of the company 

constitution

○ Passing of special resolution

○ Notification of such amendment of the constitution to the 

Registrar

○ Lodge a copy of the amended constitution within thirty 

days from the date on which the special resolution was 

passed

○ Binding effect

 

 

 

 

 

 



Advantages of a Constitution

● Section 37 of the CA 2016: amendment of the company 

constitution

○ Amendment by court on the application of a director or 

member of the company by way of an order on such terms 

as it thinks fit

○ If it is not practicable to amend using the procedures of the 

CA 2016 or the constitution itself

○ Lodge the court order and a copy of the amended 

constitution within thirty days from the date on which the 

special resolution was passed

○ Binding effect

 

 

 

 

 

 



Advantages of a Constitution

● Section 36 and Section 37 of the CA 2016: amendment of the 

company constitution

○ Failure to observe either of the provisions and upon 

conviction: The company and its officers are liable to a fine 

not exceeding RM10,000 and liable to a further fine not 

exceeding RM500 for each day during which the offence 

continues after conviction

 

 

 

 

 

 



Advantages of a Constitution

● Not mandatory but always encouraged.

● Mitigates contradictions and inconsistencies.

○ Especially if a shareholders agreement has been entered 

into.

● Prevents misuse of the company to carry out activities outside 

the objects of the company

 

 

 

 

 

 



Company Constitution vs Shareholders 

Agreement
● Why should a company consider adopting a constitution when 

there is already a shareholders agreement in place?

● Is a company constitution and a shareholders agreement not 

the same? 

 

 

 

 

 

 



Company Constitution vs Shareholders 

Agreement
● A company constitution is a legal document that binds the 

company and its members and directors.

● A shareholders agreement is an agreement that governs the 

relationship between the shareholders of a company and the 

company itself (if the company has obligations under the 

shareholders agreement).

 

 

 

 

 

 



Company Constitution vs Shareholders 

Agreement
● A shareholders agreement may have provisions, that are 

similar to a company constitution, relating to the appointment 

of directors, meetings of shareholders, meetings of the board, 

disposal and transfer of shares, and shareholders and board 

reserved matters.

● A shareholders agreement can be entered into between the 

shareholders of the company before or after the company 

constitution is adopted.

 

 

 

 

 

 



Company Constitution vs Shareholders 

Agreement
● What is the main difference between the two documents?

○ Company constitution has a wider legal effect

■ Company constitution binds the company and its 

shareholders and directors

■ Shareholders agreement binds the shareholders and 

the company (if the company is a party to the 

agreement)

 

 

 

 

 

 



Company Constitution vs Shareholders 

Agreement
● It is encouraged that the terms of the shareholders agreement 

are incorporated into the company constitution to avoid 

conflicting provisions.

● What if there are conflicting provisions between the 

constitution and the shareholders agreement?

○ The company constitution will generally prevail over the 

shareholders agreement

 

 

 

 

 

 



Company Constitution vs Shareholders 

Agreement
Beh Chun Chuan v Paloh Medical Centre Sdn Bhd [1999] 3 MLJ 

262

● The High Court held as follows:

“In order to ensure the terms of the shareholdersʼ agreement shall bind the 

shareholders inter se under the Companies Act 1965, it would be necessary to 

incorporate term into the articles of association of the company. In the 

instant case, however, the terms in the shareholders did not initiate any 

proposition to amend the article to incorporate the terms in the shareholders 

agreement (see p 267B-C). The submission that the shareholdersʼ agreement 

governed the conduct of the company and prevailed over its articles of 

association was untenable. …”

 

 

 

 

 

 



Company Constitution vs Shareholders 

Agreement
● Shareholders agreement binds the shareholders and the 

company (if the company is a party to the agreement), but 

does the shareholders agreement bind new incoming 

shareholders?

○ No, but new incoming shareholders may be bound by the 

terms of the shareholders agreement by way of a deed of 

adherence, which is usually an obligation on existing 

shareholders to ensure.

 

 

 

 

 

 



Company Constitution vs Shareholders 

Agreement

Company Constitution Shareholders Agreement

● General 
● Rules on Company Governance 
● Focus on Meetings and 

Procedure 
● Binds the company, 

shareholders and directors
● Filed with SSM
● Corporate Document

● Specific 
● Rules determined by Shareholders 
● Rules between Shareholders 

related to Shares in the Company
● Only binds the shareholders and 

the company (if it is a party)
● Executed and stamped
● Agreement between the Parties



Company Constitution vs Shareholders 

Agreement

Company Constitution Shareholders Agreement

● Proposed amendments are 
passed by way of special 
resolution

● Amended constitution, with 
Lampiran A and Lampiran B, 
needs to be filed with SSM

● Amendments are reflected in 
writing and agreed to between the 
Parties in writing

● Supplemental Shareholders 
Agreement to record the 
amendments



Key Takeaway

● A company constitution binds the company, its shareholders 

and directors.

● A company constitution has a wider legal and binding effect as 

compared to a shareholders agreement.

● A company constitution generally prevails over a shareholders 

agreement in the event of inconsistency.

● Although not mandatory, adoption of a constitution by a 

company is always encouraged to set out proper governance.

 

 

 

 

 

 



Questions?



Upcoming topics

Sign up at: https://mahwengkwai.com/talks-signup/ or go to 

“Events” tab on our website https://mahwengkwai.com/

Date (Day) Topic Title Speaker(s)

15.6.2022 Liquidated Damages for Late Delivery of 
Vacant Possession under the Housing 
Development Act

Hannah Patrick & Ryan 
Cheong

https://mahwengkwai.com/talks-signup/
https://mahwengkwai.com/


Follow us on Social Media

YouTube: www.youtube.com/user/mahwengkwai

Twitter: www.twitter.com/mahwengkwai

Instagram: www.instagram.com/mahwengkwai

Linkedin: www.linkedin.com/company/mahwengkwai

Facebook: www.facebook.com/mahwengkwai



Schedule a complimentary 30 minute video- 
consultation with our lawyers by filling up the form at  

https://mahwengkwai.com/schedule-a-meeting/

Complimentary Consultation

https://mahwengkwai.com/schedule-a-meeting/


Thank you!

Notice: This presentation does not constitute legal advice and its contents should not 

be relied upon as such. The facts and circumstances of each and every case will differ 

and therefore will require specific legal advice. Feel free to contact us for legal 

consultation.


