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About Us

● Welcome to MahWengKwai & Associates! 

● Trusted by small medium enterprises (SMEs), 
family businesses and individuals.

● Established in 1985 by Datoʼ Mah Weng Kwai, 
now a consultant with the firm.

● Medium-sized law firm with 22 lawyers and 19 staff.



● Full-service law firm with 4 Departments:

○ Corporate

○ Dispute Resolution

○ Employment

○ Individuals & Families

Our Services



● 5 Practice Groups:

○ ASEAN-China Desk

○ Construction

○ Foreign Direct Investment

○ Real Estate

○ Sports & eSports

Our Practice Groups



● To share knowledge, raise awareness, encourage 
networking 

● For clients, potential clients, in-house counsel

● Recent MWKA Online Talk:

○ 3.11.2021: Land Acquisition Appeals: From the 
High Court to the Court of Appeal

○ 12.11.2021: Malaysian Citizenship for Children 
Born Overseas

MWKA Online Talks



● Managing Partner of MahWengKwai & 
Associates

● Bachelor of Laws (Honours) from the 
University of Queensland.

● Admitted to the Malaysian Bar in 2005.

● Areas of practice include civil and corporate 
litigation, appeals and arbitration, and 
appears regularly at the High Court, Court of 
Appeal and Federal Court

● Experience includes a variety of construction 
and land related disputes

● One of Malaysiaʼs Top 100 Lawyers by the 
Asia Business Law Journal in its 2021 A-List

Raymond Mah



● Associate in our Dispute Resolution 

Department 

● Bachelor of Laws from Cardiff University.

● Master of Laws in International Financial 
Law from Kingʼs College London.

● Called to the English Bar (Lincolnʼs Inn) in 
July 2015. 

● Admitted to the Malaysian Bar in 2018.

● Deals primarily in contentious corporate 
litigation and company law disputes.

Sebastian Liew



●  Overview of Corporate Rescue Mechanisms 

●  Judicial Management Order

●  Schemes of Arrangement

●  Restraining Orders (Schemes of Arrangement)

Talk Points



● Post the questions that you would like to ask in the 
Q&A Chatbox

Ask Questions in the Q&A Chat



● What are Corporate Rescue Mechanisms?

○ Corporate rescue mechanisms are basically a 
restructuring effort designed to aid a financially 
distressed company and to preserve its status as a 
going concern. 

○ The rationale behind this is that a company may 
be more beneficial to its creditors in terms of 
value if it is preserved as a going concern and if 
the company is able to avoid liquidation.  
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Overview



● What are the objectives of Corporate Rescue 
Mechanisms?

○ To maintain the company as a going concern

○ To rehabilitate the company

○ To avoid liquidation or insolvency

13

Objectives



● In Malaysia, there are three corporate rescue 
mechanisms available to a financially distressed 
company that is facing insolvency or the threat of 
insolvency. These are:

○ Judicial Management

○ Schemes of Arrangement

○ Corporate Voluntary Arrangement
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3 Options



● The three rescue mechanism processes are governed 
by the 
○ Companies Act 2016 (“CA 2016”) 
○ Companies (Corporate Rescue Mechanisms) 

Rules 2018 (“Rules”)

● Previously under the repealed Companies Act 1965, 
the main rescue process was the Scheme of 
Arrangement. 

○ This mechanism is still available to financially 
distressed companies under the Companies Act 
2016. 

15

Relevant Laws



● The Companies Act 2016 introduced two additional 
restructuring mechanisms:

 (i) the Corporate Voluntary Arrangement; and 

(ii) the Judicial Management. 

These two mechanisms came into force on 1 March 
2018.
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Relevant Laws (cont.)



Judicial Management
(Sections 403 to 430 of the CA 2016)

by Sebastian Liew

Judicial Management Order



● What is a Judicial Management Order (“JMO”)?
○ An application for a Judicial Management Order is an 

application for the appointment of a Judicial Manager.

○ The management of the company will be placed under 
the court appointed Judicial Manager (“JM”). 

○ The relevant provisions for an application for a Judicial 
Management Order (ʻJMOʼ) is made under 

■ Sections 403 to 430 Companies Act 2016 and 

■ Rules 9 to 37 of the Companies (Corporate Rescue 
Mechanisms) Rules 2018.

What is a Judicial Management Order?



● Section 404 of the Companies Act 2016:
an application that the company should be placed 
under judicial management and for the appointment 
of a JM may be made to the court by: 

○ The company, by 

■ Directorsʼ resolution

■ Membersʼ resolution

○ A creditor of the company

Who may apply for a JMO?



● Section 407 of the Companies Act 2016 provides for 
the nomination of a Judicial Manager:

○ The applicant of a JMO shall nominate an 
insolvency practitioner to act as a Judicial 
Manager. 

○ The nominated person shall not be the auditor of 
the company. 

○ The court may refuse the applicantʼs nominee and 
appoint another person, who is an insolvency 
practitioner as the Judicial Manager.

Who may be nominated as a JM?



● A JMO shall remain in force for a period of 6 months 
from the date of making the JMO unless the judicial 
management is otherwise discharged.

● The period may be extended for an additional 6 
months on the application of the Judicial Manager. 

● If extended, notice of the extension shall be given to:
○ all directors;
○ all members;
○ all creditors; and
○ any person entitled to appoint a receiver or receiver 

and manager. 

What is the duration of a JMO?



● Upon filing the application, an interim moratorium on 
legal proceedings is automatically triggered. 

● Section 410 of the CA 2016 provides: 
○ No resolution shall be passed or any order be made for 

the winding up of the company.

○ No steps shall be taken to enforce any charge on or 
security over the companyʼs assets or to repossess any 
goods  in the companyʼs possession.

○ No legal proceedings shall be commenced and any 
ongoing legal proceedings by creditors will be stayed. 

Interim Moratorium 



● Once the JMO is granted, the moratorium will remain 
in force and will be valid for a  period of 6 months  
from the date of the  Judicial Management Order.

● The moratorium is maintained for up to an additional 
6 months if there are any further extensions granted 
on the application of the Judicial Manager.

Moratorium 



● Section 405(1) Companies Act 2016: 
(a) the Court is satisfied that the company is or will be unable to 
pay its debts; and.

(b) the Court considers that the making of the order would be 
likely to achieve one or more of the following purposes:

(i) the survival of the company, or the whole or part of its 
undertaking as a going concern;

(ii) the approval under section 366 of a compromise or 
arrangement between the company or any such persons as 
are mentioned in that section; 

(iii) a more advantageous realisation of the companyʼs 
assets would be effected than on  a winding up.

Requirements for a JMO application



● Additional requirements as per Wong Hok Chong JC 
in Re Biaxis (M) Sdn Bhd [2020] MLJU 1188 (HC).

○ The JMO application should be supported by an 
affidavit affirmed by the nominated manager; or 

○ The nominated manager is encouraged to prepare an 
expert report to support the application, to be 
appended to the applicantʼs affidavit. 

Additional Requirements 



Reasons: 

(a) the nominated manager is the mastermind behind the 
Judicial Management process; 

(b) the nominated manager has the expertise to consider 
whether the proposal can achieve the survival and better 
realisation objectives; 

(c) the nominated manager is able to provide an objective 
view; and

(d) it is as much the nominated managerʼs application by 
virtue of his appointment as it is the applicantʼs application.

Additional Requirements (cont.)



● Public Interest exception to the requirements:
○ Under section 405(5)(a) of the Companies Act 

2016, even if the applicant fails to meet the 
requisite criteria or a secured creditor opposes 
the application, a JMO may still be granted.

○ A public interest element would override all 
checks and balances for granting a JMO. 

○ Only in the most exceptional cases and 
interpreted restrictively.

Public Interest 



● General reasons are not exceptions:
○ Generic reasons associated with winding-up, such 

as loss of employment and uncompleted 
contracts, do not fall within the meaning of public 
interest.

○ An example of public interest might be: 
a company that possesses a vaccine for Covid-19 
applies for a JMO.

Public Interest (cont.) 



Section 420 of the Companies Act 2016:
● Within 60 days of the JMO, the Judicial Manager shall 

send his/her statement of proposals:
○ To the Registrar;

○ To all creditors at their last known address;

○ To all members at their last known address;

○ To publish in a widely circulated newspaper in the 
National language and in the English language. 

Once a JMO has been granted



Meeting of Creditors:
● A meeting of creditors shall be summoned for the 

period of not less than 14 days notice.

● At the meeting, the creditors will decide whether to 
approve or reject the proposal (approval of 75 per 
centum of the creditors in value in person or by 
proxy, present and voting, shall bind all creditors).

● If the Managerʼs proposal is approved, the proposal 
shall be executed within 6 months from the date of 
the JMO.

Once a JMO has been granted (cont.)



● Who may intervene in / oppose JMO proceedings? 

○ 409 of the Companies Act 2016:
suggests that  only secured creditors may oppose 
the making of a Judicial Management Order.

○ Rule 13 of the Companies (Corporate Rescue 
Mechanism) Rules 2018:
reference is specifically made to secured creditors 
appearing and opposing the hearing of an 
application for a Judicial Management Order. 

Intervention in JMO proceedings



● Goldpage Assets Sdn Bhd v Unique Mix Sdn Bhd 
[2020] MLJU 723:

○ The Companies Act 2016 does not expressly 
restrict unsecured creditors from attempting to 
oppose a JMO.  

○ Unsecured creditors may also apply to intervene 
in a JMO application under O. 15 r. 6 of the  Rules 
of Court 2012.

Intervention in JMO proceedings (cont.)



● Million Westlink Sdn Bhd v Maybank Investment 
Bank Berhad & Ors [2019] MLJU 1721:

○ The Court of Appeal overturned the High Courtʼs 
decision that unsecured creditors have no 
standing to intervene to oppose the making of a 
JMO or to strike out the JMO.  

○ An appeal to the Federal Court is pending. 

Intervention in JMO proceedings (cont.)



Scheme of Arrangement
(Section 366 of the CA 2016)

by Raymond Mah

Scheme of Arrangement



● A Scheme of Arrangement (“SOA”) is a court 
approved process whereby an agreement between 
the company and its creditors is reached to aid the 
company in fulfilling its debt obligations.

● An application for a SOA is made under section 366 of 
the CA 2016. 

● The relevant provisions for a Restraining Order under 
a SOA is in section 368 of the CA 2016.

What is a Scheme of Arrangement?



● Unlike a winding-up or a Judicial Management Order, 

○ the company remains in control of its 
management 

○ save that the scheme is subject to the supervision 
and sanction of the court.

What is a SOA? (cont.)



● The objectives of a SOA application are:

○ to revive a financially distressed company as a 
going concern 

○ to avoid the prospect of liquidation and to 
restrain proceedings against an insolvent or 
barely solvent company

○ to secure the payments of the creditors debts or 
secure better repayment as an alternative to the 
company being wound up

What are the objectives of a SOA?



● There are 3 main stages to a SOA:
○ The filing of a s 366(1) application under the CA 2016 

for an order that a meeting of the relevant classes of 
creditors to be convened (ʻConvening Stageʼ);

○ The convening and holding of the meetings of the 
relevant classes of creditors (ʻMeeting Stageʼ); and

○ If the scheme is approved by the requisite majority at 
the relevant meeting(s), a s 366(4) application under 
the CA 2016 is made to the court to sanction the 
scheme (ʻSanction Stageʼ).

What is the process of a SOA?



Who may apply for a court convened meeting? 
● Under section 366 (1)of the CA 2016:

○ the company;

○ any creditor or member of the company;

○ the liquidator, if the company is being wound up; or

○ the Judicial Manager, if the company is under 
Judicial Management.

(1) Convening Stage



Some examples of principal jurisdiction questions for the 
Court at the Convening Stage is to: 

● determine the formulation/composition of the classes; 

● determine if the proposed schemes meets the definition 
of compromise/arrangement;

● determine whether the company is so hopelessly 
insolvent to survive post-scheme as a going concern; or

● give appropriate directions for the convening of 
meetings (date, time, venue etc).

Convening Stage (cont.)



Is the application under s 366 of the CA 2016 an 
ex parte application? 

● Sri Hartamas Development Sdn Bhd v MBF Finance 
Ltd [1990] 2 MLJ 31:
○ Generally the application is ex parte and it is 

assumed that the application is a bona fide one'.

Convening Stage (cont.)



● This is an intermediate stage between the Convening 
Stage and the Meeting Stage. After leave is obtained 
to convene the meeting, the company will proceed to:
○ identify the creditors and to determine the quantum 

of the debts owed.

○ continue engagement with the creditors to 
negotiate on the terms of the scheme as proposed, 
hoping to achieve the best terms to secure 
approvals from the requisite number of creditors to 
meet the threshold for the sanction of the scheme 
from the Court.

Negotiation Phase



● The scheme proposals are presented at the meeting 
or meetings that are held in accordance with the 
Court ordered meeting(s) that has been made; and 

● the proposed scheme is approved by a majority of 
75% of total value of creditors present and voting, 
either in person or by proxy or at the adjourned 
meeting.

(2) The Meeting Stage



● The applicant should comply with all advertisement 
and service requirements pursuant to ss 366 and 369 
of the CA 2016 prior to the meeting:

○ the Notice of the Creditorsʼ Meeting, the Explanatory 
Statement and the proxy forms to be sent to the 
creditorsʼ last known address by prepaid A.R. 
registered and be made available at the applicantʼs 
registered address; and

○ the Notice of the Creditorsʼ Meeting to be published 
once in an English language newspaper and once in 
a National language newspaper.

The Meeting Stage (cont.)



● Section 366(2) of the CA 2016:

○ A meeting held pursuant to an order of the Court 
made under subsection (1) may be adjourned if 
the resolution for adjournment is approved by 
seventy-five per centum of the total value of 
creditors or class of creditors or the members or 
class of members present and voting either in 
person or by proxy at the meeting.

Adjournment of Meeting



● Upon obtaining the requisite approval at the Court 
ordered meeting, the applicant must obtain a further 
Court Order to sanction the approved proposed 
scheme.

● Only upon the applicant obtaining the sanction of the 
Court, will the compromise or arrangement become 
binding on the company and all its classes of creditors, 
including the minority creditors who may have opposed 
the scheme.

(3) The Sanction Stage 



When does the Order take effect?

● Section 366(5) of the CA 2016:
○ An order for the compromise or arrangement shall 

have no effect until an office copy of the order is 
lodged with the Registrar, and 

○ upon being so lodged, the order shall take effect on 
and from the date of lodgment or such earlier date 
as the Court may determine and as may be specified 
in the order.  

The Sanction Stage (cont.) 



● The factors considered by the courts in exercising its 
discretion at the sanction stage are:
○ whether the provisions of the statute have been complied 

with

○ whether the class was fairly represented by the meeting, 
and whether the majority was coercing the minority in 
order to promote interests which are adverse to the class 
that they purported to represent

○ whether the scheme was a fair scheme which a creditor 
could reasonably approve

○ whether there is any ʻblotʼ or defect in the scheme

The Sanction Stage (Principles)



Restraining Orders
(Section 368 of the CA 2016)

Scheme of Arrangement



● Unlike a winding up, a Judicial Management Order or 
a Corporate Voluntary Arrangement, a Scheme of 
Arrangement will not in and of itself trigger a 
moratorium.

● There is no automatic stay on creditor enforcement 
action and/or legal proceedings against the 
distressed company.

● Leave of Court is required.

Restraining Order



● Mansion Properties Sdn Bhd v Sham Chin Yen & Ors 
[2021] 1 MLJ 527 (Federal Court):
○ We can confidently say that the legislature purpose of 

s 368(1) of the CA is to preserve status quo and to 
prevent efforts to develop and approve a scheme of 
arrangement from being thwarted by the dissipation of 
the companyʼs assets. 

○ In light of the potential necessity for immediate action 
and speedy procedures, an ex parte application would 
be suitable and appropriate to achieve the legislative 
purpose.

Restraining Orders may be made ex parte



● Section 368(2) of the CA 2016 sets out the period the 
Restraining Order remains in force.

○ The initial restraining order is valid for a maximum 
of three months; and

○ With extension of up to a further nine months 
only.

Period of Restraining Order



● Section 368(2) of the CA 2016 sets out the statutory 
pre-conditions for the Court to grant a Restraining 
Order. The court must be satisfied that:
○ there is a proposal for a scheme of arrangement;

○ that the restraining order is necessary to enable the 
company and its creditors to formalise the scheme for 
approval;

○ that a statement of particulars as to the affairs of the 
company is lodged together with the application; and 

○ that the court approves or appoints a person 
nominated by the majority of creditors to act as 
director.

Pre-conditions for a Restraining Order



● Barakah Offshore Petroleum Berhad & Anor v 
Mersing Construction & Engineering Sdn Bhd & Ors 
[2019] MLJU 338 (High Court):
○ The conditions set out in section 368(2)(a) to (d) need to 

be complied with when an application is made for a 
restraining order. Such a result is consonant with the 
plain language used and the legislative intent and 
purpose for the conditions in section 368(2)(a) to (d).

○ As the Applicants have conceded that the conditions in 
section 368(2)(c) and (d) were not complied with when 
making and securing the ex parte Order, the Restraining 
Order granted therefore cannot stand.

Pre-conditions for a Restraining Order (cont.)



● Other statutory conditions include:
○ the person approved or appointed by the court has the right 

of access to all of the companyʼs records, and is entitled to 
require any information from the company as required;

○ unless the court otherwise orders, any disposition or 
acquisition of company property, other than in the ordinary 
course of business, made after the grant of the Restraining 
Order is void. Such an act constitutes an offence; and

○ where a Restraining Order is granted, the company shall 
lodge a copy thereof with the registrar and publish a notice 
of the Order in a widely circulated newspaper.

Other conditions (Restraining Order)
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Date Topic Speakers

1 December 
2021 (Wed)

Islamic Estate Planning vs. Civil Law 
Estate Planning

Sarah Kambali & 
Gan Chong Chieh

15 December 
2021 (Wed)

Informed Consent and Claims for 
Unauthorised Medical Treatment

Fung Kar Men & 
Ashvinder Kaur
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Thank you!

Notice: This presentation does not constitute legal advice and its contents should not 

be relied upon as such. The facts and circumstances of each and every case will differ 

and therefore will require specific legal advice. Feel free to contact us for 

complimentary legal consultation.
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