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About Us

● Welcome to MahWengKwai & Associates! 

● Trusted by small medium enterprises (SMEs), 
family businesses and individuals.

● Established in 1985 by Datoʼ Mah Weng Kwai, 
now a consultant with the firm.

● Medium-sized law firm with 22 lawyers and 19 staff.



● Full-service law firm with 4 Departments:

○ Corporate

○ Dispute Resolution

○ Employment

○ Individuals & Families

Our Services



● 5 Practice Groups:

○ ASEAN-China Desk

○ Construction

○ Foreign Direct Investment

○ Real Estate

○ Sports & eSports

Our Practice Groups



● To share knowledge, raise awareness, encourage 
networking 

● For clients, potential clients, in-house counsel

● Recent MWKA Online Talk:
○ 3.11.2021:  Land Acquisition Appeals: From the High 

Court to the Court of Appeal 

● Upcoming MWKA Online Talk:
○ 24.11.2021: Rescue Mechanisms for Financially 

Distressed Companies facing Liquidation

MWKA Online Talks



● Senior Associate in our Dispute 
Resolution, Employment Law & 
Industrial Relations and Individuals 
& Families departments

● Areas of practice include the laws 
on citizenship, adoption, 
employment and medical 

● Regularly advises clients on various 
citizenship issues and represents 
clients in obtaining declarations of 
citizenship in court 

● Involved in the 2018 and 2021 
Federal Court appeals on stateless 
and adopted children

Jasmine Wong



● Associate in our Dispute Resolution 
and Individuals & Families 
departments

● Practice areas include family, 
citizenship, adoption, land and 
strata disputes.

● Regularly advises clients on various 
citizenship issues and represents 
clients in obtaining declarations of 
citizenship in court

● Involved in the 2018 and 2021 
Federal Court appeals on stateless 
and adopted children

Eric Toh



Ask Questions in Q&A Chat

● Post the questions that you would like to ask in the 
Q&A Chatbox. 

● Upvote/Like the questions you like or if the questions 
are similar to your question

● Most liked / popular questions will be discussed and 
answered  by the speaker(s) during the Q&A session. 



● Relevant provisions in the Federal Constitution

● Arguments for gender equality for citizenship

● Conflicting High Court decisions

● Pending appeals and possible outcomes 

Talk Points



Article 14 read with 
Part II of Second Schedule of Constitution 

Born within the Federation Born outside the Federation

 Section 1(d): born 
in Singapore of 

whose parents one 
at least is at the time 
of the birth a citizen 
and who is not born 

a citizen

Section 1(b): whose father 
is at the time of the birth a 
citizen and was born in the 

Federation 

Section 1(c): whose father 
is at the time of the birth a 
citizen and whose birth is 
registered within one year

Section 1(e): must not 
be born a citizen of 

any country 

Section 2(3): a person 
is to be treated as 

having at birth any 
citizenship which he 
acquires within one 

year afterwards

Section 1(a): one 
of the personʼs 

parents is a 
Malaysian or 
permanent 

resident at the time 
of the personʼs 

birth  

Citizenship by operation of law (Article 14)



Part II Section 1(b) of Second Schedule:

BORN OVERSEAS TO A MALAYSIAN FATHER 



● Citizenship by operation of law 

● Article 14(1)(b): 

every person born on or after Malaysia day, and having 
any of the qualifications specified in Part II of the Second 
Schedule 

● Section 1(b) of Second Schedule: 

Every person born outside the Federation whose father is 
at the time of the birth a citizen and either born in the 
Federation or is at the time of birth in the service of the 
Federation or of a State  

Section 1(b) Second Schedule 



Arguments for 
Gender Equality for Citizenship



● Article 9(2) of the Convention on the Elimination of 
All Forms of Discrimination against Women 
(CEDAW): 
○ States Parties shall grant women equal rights with men 

with respect to the nationality of their children.

● Article 7 of the Convention on the Rights of the 
Child (CRC):
○ The child shall have the right to acquire nationality. 

International Conventions 



● Article 8 of Federal Constitution
(1) All persons are equal before the law and entitled to the 
equal protection of the law. 

(2) Except as expressly authorized by this Constitution, 
there shall be no discrimination against citizens on the 
ground only of religion, race, descent, place of birth or 
gender in any law or in the appointment to any office or 
employment under a public authority or in the 
administration of any law relating to the acquisition, holding 
or disposition of property or the establishing or carrying on 
of any trade, business, profession, vocation or employment.

Gender Equality for Citizenship



● “Gender” was added to Article 8(2) FC in 2001 

● In compliance with Malaysiaʼs obligation under the 
Convention on the Elimination of All Forms of 
Discrimination against Women (CEDAW)

● To “reflect the view that women are not discriminated 
against”

Gender Equality for Citizenship



● Chief Justice of Malaysia (YAA Tun Tengku Maimun 
binti Tuan Mat) on discrimination: 

“[91] Further, the discrimination between the father and 
mother as presented in the first example of 
discrimination is expressly in violation of Article 8(2) of 
the FC which provides that there shall be no prohibition 
against any citizen on grounds of gender in any law. And 
as I have alluded to earlier, ʻlawʼ includes the FC. The word 
ʻcitizenʼ in this case refers to the father of the person 
through whom he seeks to base his claim to citizenship.”

CTEB [2021]



Conflicting High Court Decisions



● Case #1

○ MSAM v Ketua Pengarah Pendaftaran Negara & 
Ors (2020)

● Case #2: 

○ Suriani Kempe & Ors v Kerajaan Malaysia & Ors 
[2021] MLJU 1864 (“Family Frontiersʼ case”)

Conflicting High Court Decisions 



● MSAM v Ketua Pengarah Pendaftaran Negara & Ors 
(2020), HC 
○ Plaintiff was born in India to a Malaysian mother and Indian 

father 

○ Parents were married at the time of her birth

○ Plaintiff has two other siblings who were born in Malaysia 
and are Malaysians

○ Due to her status as a “non-citizen”, the Plaintiffʼs son who 
was born in Malaysia is also a “non-citizen”  

Case #1: MSAM 



● Orders sought (paraphrased)
○ Declaration that the Plaintiff is a citizen of Malaysia by 

operation of law by virtue of her motherʼs citizenship

○ Declaration that the word “father” in Section 1(b) shall be 
interpreted to mean either parent, that is, father or mother

○ Declaration that the Governmentʼs failure, refusal or 
omission to recognise the Plaintiff as a citizen of Malaysia 
contravenes Article 8 of the FC

○ An order that the Government issues a Certificate of 
Confirmation of Citizenship and MyKAD to the Plaintiff 

MSAM



● The Court is of the opinion that:

○ The Plaintiffʼs contention that the word “father” in Section 
1(b) of the Second Schedule should be interpreted to mean 
either parent, that is, father or mother, is unsustainable. 

○ If the drafters of the Federal Constitution intended to refer 
to either the father or mother in Section 1(b) of the Second 
Schedule, the drafters would use the phrase “whose parents 
one at least” as was used in Section 1(a) and Section 1(d) of 
the Second Schedule of the Federal Constitution.

MSAM - GOJ



● The word “father” in Section 1(b) and the phrase “whose parents 
one at least” in Section 1(a) and Section 1(d) clearly show that 
the word “father” specifically refers to only the father and should 
not be construed to mean either father or mother.

MSAM - GOJ



● The Plaintiffʼs contention that the Eleventh Schedule of the Federal 
Constitution provides that words importing the masculine gender 
include females, and therefore, the word “father” includes “mother” 
, is unsustainable. This is because the words importing the 
masculine gender are like “he”, “him” and “his” as seen in the 
Federal Constitution. Based on the Eleventh Schedule, the words 
can also be used as “she” and “her” respectively. 

● The word “father” is not merely a word importing the masculine 
gender but it specifically refers to “male parent”. If the word “father” 
can be construed to include “mother”, the drafters of the Federal 
Constitution would not have used the phrase “whose parents one at 
least” in Section 1(a) and Section 1(d) of the Federal Constitution 
because it would be superfluous.

MSAM - GOJ



● No mention of Article 8 in the GOJ 

MSAM - GOJ



● Suriani Kempe & Ors v Kerajaan Malaysia & Ors 
[2021] MLJU 1864 
○ In December 2020, Family Frontiers and six other 

Malaysian mothers filed a suit against the Malaysian 
government 

○ To challenge the operation of citizenship provisions in 
the Federal Constitution 

○ Effect of these provisions is that children born 
overseas to Malaysian mothers are being 
discriminated against by the government in not 
registering these children as Malaysians.

Case #2: Family Frontiers



● Orders sought (paraphrased)
○ Declaration that Section 1(b) of Second Schedule is 

discriminatory and in violation of Article 8 of the FC 

○ Declaration that Section 1(c) of Second Schedule is 
discriminatory and in violation of Article 8 of the FC

○ Declaration that Section 1(b) & 1(c) should be read 
harmoniously with Article 8 so as to include the mother 
of a child born outside Malaysia

Family Frontiers



● Orders sought (paraphrased)
○ Declaration that the mother of a child born outside Malaysia 

has legitimate expectation that the Government would 
abide by its international obligations under CEDAW and the 
CRC and interpret Section 1(b) and 1(c) to accord with 
CEDAW and CRC

○ Order that all Government departments including the NRD, 
Immigration, MOFA and consulates issue all documents 
relating to citizenship to children born outside Malaysia 
whose mother is in the circumstances stated in Section 1(b) 
and 1(c) 

Family Frontiers



Family Frontiers - GOJ



Family Frontiers - GOJ



Family Frontiers - GOJ



● MSAM - Father ≠ Mother

● Family Frontiers - Father = Mother

○ How to resolve? 

MSAM vs Family Frontiers



Pending Appeals and Possible Outcomes



● Plaintiff in MSAM appealed against High Courtʼs 
decision 

● Government appealed in Family Frontiersʼ case and 
applied to stay the execution of the Judgment 

● Both appeals will be heard together in the Court of 
Appeal 

● Hearing in 2022  

Pending Appeals



● Favourable decision by Court of Appeal may not be 
recognized by NRD 

● Either party may appeal to the Federal Court 

○ Required to apply for leave

■ Novel constitutional issue 

■ Question of importance 

■ Decision would be to public advantage

Possible Outcomes



● Amendment to the Federal Constitution 

○ To replace the word “father” with “parents one at 
least” in Section 1(b) 

○ Requires the consent of the Conference of Rulers 

○ Requires 2/3 majority for the amendment bill to 
be passed  

Possible Reforms



Possible Reforms
“The government is 
planning on amending 
the Federal 
Constitution so that all 
Malaysian mothers will 
be able to confer their 
citizenship to their 
children born abroad, 
Home Minister Datuk 
Seri Hamzah Zainudin 
told the Dewan Rakyat 
today.”



Questions?



Date Topic Speakers

24 November 2021 
(Wednesday)

Rescue Mechanisms for Financially Distressed 
Companies facing Liquidation

Raymond Mah & 
Sebastian Liew 

1 December 2021 
(Wednesday)

Islamic Estate Planning vs. Civil Law Estate 
Planning  

Gan Chong Chieh & 
Sarah Kambali 

15 December 2021 
(Wednesday) 

 Informed Consent and Claims for Unauthorised 
Medical Treatment 

Fung Kar Men & 
Ashvinderjeet Kaur

Sign up for more MWKA Online Talks at  

https://mahwengkwai.com/talks-signup/    

Upcoming Talks



YouTube: www.youtube.com/user/mahwengkwai

Twitter: www.twitter.com/mahwengkwai

Instagram: www.instagram.com/mahwengkwai

Linkedin: www.linkedin.com/company/mahwengkwai

Facebook: www.facebook.com/mahwengkwai

Follow us on Social Media



Schedule a complimentary 30 minute video- 
consultation with our lawyers by filling up the form at  

https://mahwengkwai.com/schedule-a-meeting/

Complimentary Consultation

https://mahwengkwai.com/schedule-a-meeting/


Thank you!

Notice: This presentation does not constitute legal advice and its contents should not 

be relied upon as such. The facts and circumstances of each and every case will differ 

and therefore will require specific legal advice. Feel free to contact us for 

complimentary legal consultation.



Schedule a complimentary 30 minute video- 
consultation with our lawyers by filling up the form at  

https://mahwengkwai.com/schedule-a-meeting/

Complimentary Consultation

https://mahwengkwai.com/schedule-a-meeting/

