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About Us

● Welcome to MahWengKwai & Associates! 

● Trusted by small medium enterprises (SMEs), family businesses 
and individuals.

● Established in 1985 by Datoʼ Mah Weng Kwai, now a consultant 
with the firm.

● Medium-sized law firm with 21 lawyers and 25 staff.



Our Services

● Full-service law firm with 4 Departments:

○ Corporate

○ Dispute Resolution

○ Employment

○ Individuals & Families



Our Practice Groups

● 5 Practice Groups:

○ ASEAN-China Desk

○ Construction

○ Foreign Direct Investment

○ Real Estate

○ Sports & eSports



MWKA Online Talks

● To share knowledge and raise awareness

● For clients, potential clients, in-house counsel

● Recent MWKA Online Talk: 

1 December 2021: Islamic Estate Planning vs Civil Law Estate Planning



Kar Men Fung 

● Associate in our Dispute Resolution and 
Individuals & Families Department.

● Bachelor of Laws (Honours) from Cardiff 
University, UK.

● Called to the English Bar in November 
2018. 

● Admitted to the Malaysian Bar in 2020.

● General litigation, debt recovery, probate 
and administration of estate, corporate 
and commercial litigation, Joint 
Management Body matters family law 
matters and medical law matters. 
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Ashvinderjeet Kaur 

● Associate in our Dispute Resolution Team.

● Bachelor of Laws (Honours) from 
University of Manchester, UK.

● Called to the English Bar in November 
2019. 

● Admitted to the Malaysian Bar in 2021.

● General litigation, debt recovery, 
construction litigation and personal injury 
matters.
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Ask Questions in Q&A Chat

● Post the questions that you would like to ask in the 
Q&A Chatbox. 



Talk Points

● Understanding informed consent and its exceptions 

● The process of obtaining consent for treatment 

● Claims for unauthorised medical treatment

● Practical tips for doctors and patients 



Understanding informed consent and its 

exceptions



What is consent? 

● Voluntary agreement by a person to another, an actual 

willingness that an act shall occur 

● Act of reason and deliberation - person who has sufficient 

mental capacity to approve or assent a decision after a 

thoughtful consideration 



What is informed consent? 

● Can be said to have been given based upon a clear 

appreciation and understanding of the facts, implications and 

future consequences of an action. 

● Before giving informed consent, the person concerned must 

have adequate reasoning capacity and be in possession of all 

relevant facts at the time consent is given. 



The need for consent 

● In Malaysia, obtaining consent is a legal requirement or 

procedure.

● No procedure, examination, surgery or treatment may be 

undertaken on a patient without the consent of the patient. 



Types of consent 

● Implied consent 

● Expressed consent 

● Verbal consent 

● Non-verbal consent 

● Informed consent 



Exceptions 

Emergency situation 

● Regulation 48(1) of the Private Healthcare Facilities and 

Services (Private Hospitals and Other Private Healthcare 

Facilities) Regulations 2006 - consent of a patient may be 

dispensed with when the medical practitioner believes that 

any delay would endanger the life of the patient.



Exceptions 

● Supported with the consent of another registered medical 

practitioner

● Clearly stated in a statement, both medical practitioners 

must co-sign the statement. 



Exceptions 

Court order 

● If the treatment is ordered by a court of law, the consent of a 

patient may not be required. 

● Example: Court ordered for a specific treatment of a minor/ a 

patient on life-support.



Consent for treatment of a minor 

● Patient under the age of 18 does not have the capacity to 

give valid consent.

● Each parent has the responsibility for their childrenʼs welfare 

under the age of 18 to provide consent on behalf of their 

children. 



Consent for treatment of incapacitated 

person
● Incapacitated persons - impairments to reasoning and 

judgment 

● Two situation: 

1. Emergency situation - procedure is the same as outlined 

for emergency treatment

2. Non-emergency/elective situation - obtain consent from 

relative, next-of-kin or legal guardian 



Consent for treatment of incapacitated 

person
● Section 77 of the Mental Health Act 2001: 

- Consent for conventional treatment is generally not 

required. 

- Unless patient is require to undergo surgery, 

electroconvulsive therapy or clinical trials, consent for any 

of them may be given in another form.  



Consent for treatment of incapacitated 

person
● In instances where consent is required, the consent must be 

first obtained from (priority): 

1. Patient himself if he is capable of giving consent

2. Legal guardian in the case of a minor/ relative in the case 

of an adult 

3. Two psychiatrists



The process of obtaining consent for 

treatment



Process of obtaining consent for treatment

● Malaysian Medical Council provided a simple guideline: 

1. Doctor-patient professional relationship 

2. Medical practitioner must establish personal contact with 

the patient

3. Explain nature of the medical procedure, objective and 

alternative procedure 

4. Explain possible risks and complications 



Written Consent 

● Section 47 of the Private Healthcare Facilities and Services 

(Private Hospitals and Other Private Healthcare Facilities) 

Regulations 2006: 

“(3) Consent obtained or cause to be obtained under this 

regulation shall be in writing.” 



Written Consent 

● Notwithstanding that, when consent is not taken in a 

standard consent form, it should be recorded in the 

patientʼs case notes/record that the patient had been 

informed and had consented to a particular procedure.



Standard Consent Form 

● A standard consent form should contain: 

- Patientʼs data (Name, IC number, address, gender) 

- Name of medical procedure/treatment/surgery 

- Type of anaesthesia 

- Name of registered medical practitioner performing the 

medical procedure/treatment/surgery 

- Permission to proceed with any additional procedure that 

may become necessary during the surgery 



Standard Consent Form 

- A statement which contain that the medical practitioner 

has explained to the patient the nature of the 

procedure/treatment/surgery and potential material risks

- Signature of patient/next of kin, IC number and date 

- Signature of medical practitioner, name stamp and date

- Signature and name of witness and date 



Claims for unauthorised medical 

treatment



Right of Patient

● Every patient has a choice to choose whether or not to 
undergo a proposed procedure, surgery, examination or 
treatment. 

● Performance of a procedure upon a person without his or 
her consent is unlawful

● Rights of a patient to refuse to consent to medical treatment 
is protected under the tort of battery and the tort of negligence 



Right of Patient

● A medical professional who performs treatment upon a 
mentally competent patient without their consent, could be 
liable criminally in the law of battery

● However, it is far more usual for actions to be brought either 
in the tort of negligence or in the tort of battery



Tort of Battery 

● An action in tort of battery will be successful only if there is a 
complete absence of consent

● A battery would have been committed where there has been 
a direct act of the medical professional which has the effect of 
causing contact with the body of the patient without the 
patientʼs consent



Tort of Battery 

● It typically involves intentional application of unlawful force 
to another person

● In medical law, this means that a doctor may only carry out a 
medical treatment or procedure which involves contact with a 
patient if there is a valid consent by the patient (or another 
person authorized by law to consent on his behalf)



Tort of Battery 

● For other medical decisions which do not involve touching, 
and a patient who is inadequately informed about that would 
not be able bring an action in battery

● For instance, a claim in battery would be successful where a 
totally different procedure has been performed on a patient 
from that procedure that was initially consented to 



Tort of Negligence

● An action in negligence will be more appropriate where there 
is lack of disclosure of risks or lack of clarity regarding whether 
consent is informed

● In order for a successful action to lie in the tort of negligence 
there needs to be:

● a legal duty of care owed by the medical professional to the 
patient;

● a breach of that duty of care by the medical professional; 
and

● harm must be suffered by the patient which is caused by the 
breach which is not considered to be too remote  



Duty of care 

● The Federal Court case of Foo Fio Na v Dr Soo Fook Mun & 
Anor [2007] 1 MLJ 593 recognised that a medical doctor has a 
duty to disclose material risks (and not any risks) associated 
with a treatment being given

● The practitioner is duty bound by law to inform his patient 
who is capable of understanding and appreciating such 
information of the risks involved in any proposed treatment so 
as to enable the patient to make an election of whether to 
proceed with the proposed treatment with knowledge of the 
risks involved or decline to be subjected to such treatment



Duty of care 

● In a Australian High Court case of Rogers v Whitaker (1992) 
109 ALR 625:

“a doctor has a duty to warn a patient of a material risk 
inherent in the proposed treatment; a risk is material if, in 
the circumstances of the particular case, a reasonable 
person in the patient's position, if warned of the risk, 
would be likely to attach significance to it or if the 
medical practitioner is or should reasonably be aware 
that the particular patient, if warned of the risk, would 
be likely to attach significance to it.”



Malaysian Medical Council Guideline

● MMC guidelines provides that while a patient might consent to 
a procedure after being informed in broad terms of the nature of 
the procedure, this consent will not amount to an exercise of 
choice unless it is made on the basis of relevant information and 
advice. 

● Relevant information includes disclosure of possible risks 
which the patient ought to know and/or should know

 



Malaysian Medical Council Guideline

● Medical practitioner must inform the patient, in a manner 
that the patient can understand, about the condition, 
treatment options, benefits, all material risks, possible adverse 
effects or complications, the residual effects, and the likely 
result if treatment is not undertaken, to enable the patient to 
make his own decision

 



Breach of Duty of Care 

● A medical professional would breach their duty of care 
where their conducts falls below the standard that the law has 
set 

● A doctor would breach his/her duty of care if it can be proved 
that a reasonable person in the patientʼs position would likely 
to attach a significance to a risk and the doctor had failed to 
warn the patient of that risk 

 



Causation 

● The damage suffered by the patient must have been caused 
by the breach of the doctorʼs duty 

● The patient must prove not only that the doctor was at fault 
and that they suffered a recognisable harm but also that this 
was as a result of the doctorʼs actions

● Eg, if it can be proved that the patient would not have 
undergone a particular treatment and/or surgery had the 
patient been advised of the material risk involved to the 
treatment, a claim in negligence would be made 



Alternative Avenues 

● Other that initiating a civil action, patients can also complain 
to the hospital under:

1) hospitalʼs grievance mechanism procedure

2) complain to Malaysian Medical Council for breach of 
ethical duties; or

3) lodge a police report



Alternative Avenues 

● MMC guidelines provides that failure to obtain a patientʼs 
consent or disclose material risks may be interpreted as a 
failure of the standard of care resulting in a disciplinary inquiry 
by the Medical Council 



Practical tips for doctors and patients



Malaysian Medical Council Guideline

● It is generally required that only fully registered medical 
practitioners may take consent for a procedure, examination, 
surgery, or treatment - from a patient, and also perform the 
procedure, examination surgery, or treatment- for which that 
consent has been taken



Malaysian Medical Council Guideline

● The primary responsibility to obtain consent rests on the 
practitioner who performed the procedure, surgery, treatment 
or examination. 

● This is based on the requirement that the practitioner taking 
the consent and performing the procedure, examination, 
surgery, or treatment - will be able to explain to the patient all 
details of the proposed treatment



Malaysian Medical Council Guideline

● In the event of the practitioner taking the consent and the 
practitioner performing the procedure, being two different 
registered medical practitioners, the final responsibility and 
liability will rest on the practitioner who performs the 
procedure, who should, before performing the procedure, 
confirm the nature of the information given to the patient by 
the other practitioner in the course of taking the consent.



Malaysian Medical Council Guideline

● It is advisable that doctors do take some time out speak and 
explain the procedure in detail to patients 

● A general consent form is insufficient if patient is not 
informed of relevant risks of the procedure 



Malaysian Medical Council Guideline

● MMC guidelines recommends that practitioners provide 
additional information on risks and adverse effects of any 
procedure in a written explanatory document which the 
patient (or next-of-kin or legal guardian) can read, request 
further explanation where necessary, understand and append 
a signature to that effect



Malaysian Medical Council Guideline

● These Explanatory Notes will be considered an annexure to 
the main consent form signed by the patient or next-of-kin or 
legal guardian

● Where such explanatory notes or document are not available 
or not in standard use, the practitioner may note down the 
risks and adverse effects, as explained to the patient (or next of 
kin or legal guardian) in the patientʼs case notes and duly 
signed/initialled by him, with the date



Patients 

● Patients are advised to voice out concerns regarding the 
proposed procedure that they are undergoing during 
consultation

● Patients are advised to take plenty of time to understand the 
procedure 

● Patients are entitled to withdraw their previous consent if 
they change their mind at any point before the procedure 



Questions?
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Upcoming Talks 

Sign up for more MWKA Online Talks at  

https://mahwengkwai.com/talks-signup/    



YouTube: www.youtube.com/user/mahwengkwai

Twitter: www.twitter.com/mahwengkwai

Instagram: www.instagram.com/mahwengkwai

Linkedin: www.linkedin.com/company/mahwengkwai

Facebook: www.facebook.com/mahwengkwai

Follow us on Social Media



Schedule a complimentary 30 minute video- 
consultation with our lawyers by filling up the form at  

https://mahwengkwai.com/schedule-a-meeting/

Complimentary Consultation

https://mahwengkwai.com/schedule-a-meeting/


Thank you!

Notice: This presentation does not constitute legal advice and its contents should 

not be relied upon as such. The facts and circumstances of each and every case 

will differ and therefore will require specific legal advice. Feel free to contact us for 

legal consultation.



Schedule a complimentary 30 minute video- 
consultation with our lawyers by filling up the form at  

https://mahwengkwai.com/schedule-a-meeting/

Complimentary Consultation

https://mahwengkwai.com/schedule-a-meeting/

