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About Us

Welcome to MahWengKwai & Associates!

Trusted by small medium enterprises (SMEs),
family businesses and individuals.

Established in 1985 by Dato’ Mah Weng Kwai,
now a consultant with the firm.

Medium-sized law firm with 22 [awyers and 19 staff.
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Our Services

e Full-service law firm with 4 Departments:
o Corporate
o Dispute Resolution
o Employment Law & Industrial Relations

o Individuals & Families
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Our Practice Groups

e 5 Practice Groups:
o ASEAN-China Desk
o Construction
o Foreign Direct Investment
o Real Estate

o Sports & eSports
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MWHKA Online Talks

To share knowledge, raise awareness, encourage
networking

For clients, potential clients, in-house counsel
Recent MWKA Online Talk:

o 30.6.2021: Small Estate Distribution for Muslims
Upcoming MWKA Online Talk:

o 18.8.2021: Business Defamation and Social Media
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Jasmine Wong

e Admitted to the Malaysian Barin
2017

e Associate in our Dispute Resolution,
Employment Law & Industrial
Relations and Individuals & Families
departments

e Areas of practice include the laws on
citizenship, adoption, employment,
medical and personal injury

e Member of the Medicolegal Society
of Malaysia
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Wong Chee En

e Admitted to the Malaysian Barin
June 2020

e Associate in our Dispute Resolution
and Individuals & Families
Department

e Areas of practice include general
litigation, construction, debt
recovery, family law matters,
criminal and personal injury
matters
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Ask Questions in Q&A Chat

e Postthe questions that you would like to ask in the
Q&A Chatbox.

e Upvote/Like the questions you like or if the questions
are similar to your question

e Most liked / popular questions will be discussed and
answered by the speaker(s) during the Q&A session.
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Talk Points

Overview on the law of medical negligence
Obtaining/disclosing medical and hospital records

Medical reports, expert’s opinions and expert
witnesses

Assessing damages for injuries suffered
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Overview on the
law of medical negligence




What is Negligence?

e Professor Fleming:

“Negligence is the conduct falling below
the standard demanded for the
protection of others against

unreasonable risk or harm”

e Donoghue v Stevenson [1932] UKHL
100

“One must take reasonable care to avoid
any acts which one can reasonably
foresee would injure one’s neighbour.”
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What is Medical Negligence?

e Concerns with the tort of negligence in the provision of
healthcare

e When a medical practitioner has fallen below the
acceptable standard of care and causes injury to the
patient

e Discussion focuses on doctors, but the same principles
are applicable to other healthcare professionals
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Elements for Negligence

Duty of care
o arises out of the doctor-patient relationship

Breach of duty of care or failure to conform to
standard of care

o Patient must prove whether doctor has fallen
below the standard of care in the course of
treatment

Causation

Damage
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Test for Standard of Care

e Bolam v Friern Hospital Management Committee
[1957] 2 AULER 118

o Standard of proof in a medical negligence suit:

“But where you get a situation which involves the use of
some special skill or competence, then the test whether
there has been negligence or not is not the test of the
man on the top of a Clapham omnibus, because he has
got this special skill. The test is the standard of the
ordinary skilled man exercising and professing to
have that special skill.”

MahWengKwai & Associates

ADVOCATES AND SOLICITORS



Test for Standard of Care

e Bolam v Friern Hospital Management Committee
[1957] 2 AULER 118

o0 Duty and standard of care of a doctor:

“A doctor is not guilty of negligence if he has acted in
accordance with a practice accepted as proper by a
responsible body of medical men skilled in that particular
art ... Putting it the other way round, a doctor is not negligent,
if he is acting in accordance with such a practice, merely

because there is a body of opinion that takes a contrary view.”

o Medical profession will decide when it concerns
diagnosis and treatment
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Test for Standard of Care

e Rogers v Whitaker (1992) 175 CLR 479

O

O

Mrs Whitaker had only one good eye.

She was advised that an operation on the bad eye
would improve its appearance and probably restore
significant sight.

She underwent the operation resulting in her losing
sight completely of one good eye, due to a condition
known as sympathetic ophthalmia.

The defendant failed to advise Mrs Whitaker of this risk
which upon evidence, only occurs once in
approximately 14,000 cases.
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Test for Standard of Care

e Rogers v Whitaker (1992) 175 CLR 479

“The law should recognise that a doctor has a duty to warn a
patient of a material risk inherent in the proposed treatment; a risk
is material if, in the circumstances of the particular case, a
reasonable person in the patient’s position, if warned of the
risk, would be likely to attach significance to it or if the medical
practitioner is or should reasonably be aware that the particular
patient, if warned of the risk, would be likely to attach significance

to it. This duty is subject to the therapeutic privilege.”

o0 Court will determine whether a patient has been
properly advised of the risks by asking what the
patient would want to know
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Test for Standard of Care

e Foo Fio Na v Dr Soo Fook Mun & Anor [2007] 1 MLJ 593

o Affirmed the Whitaker test for duty to provide
information or advice to the patient

o FC: The Bolam test has no relevance to the duty and
standard of care of a medical practitioner in providing
advice to a patient on the inherent and material risks of
the proposed treatment
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Breach of Standard of Care

e Whitehouse v Jordan and another [1980] 1 All ER

650

O

O

Not every error of judgment amounts to negligence.

It is only that error which no reasonably skilful and
competent practitioner in his field would have made is

negligence.

Lord Denning: “If they are to be found liable whenever
they do not effect a cure, or whenever anything
untoward happens, it would do a great disservice to

the profession itself.”
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Breach of Standard of Care

e Chin Keow v GOM [1964] 1 MLJ 322b

o Failure to inquire whether patient was allergic to
penicillin. Patient died due to anaphylactic shock.

e Chelliah Manickam v GOM [1997] 5 CLJ 78

o Failure to take pancreatitis into account when the
appendectomy was considered. Patient was operated on
for appendicitis (which did not exist) which resulted in
her death.

e Kow Nan Seng v Nagamah & Ors [1982] 1 MLJ 128

o Failure to ensure proper monitoring of blood circulation
in the leg after plaster of paris has been applied. Patient’s
leg turned gangrenous and had to be amputated.
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Breach of Standard of Care

e Are doctors expected to know all medical conditions?

e Chien Tham Kong v Excellent Strategy Sdn Bhd & Ors
[2008] 1 LNS 411

“It would have been very difficult to even consider the possibility
of cervical epidural abscess when the plaintiff presented signs and
symptoms consistent with a stroke. It would be unreasonable to
expect a doctor to suspect a rare condition when the symptoms

and signs point to a different but much more common condition.”
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Medical and Hospital Records




Medical records

e What makes up the contents of a patient’s medical
records? - MMC Guideline 002/2006

o Doctor’s clinical notes

o Recording of Discussion

Referral Notes to other specialist(s) for
consultation/co-management

Reports (laboratory, histopathological, imaging, nurses’ reports)
Clinical photographs / Video recordings

Drug Prescriptions

Consent Forms, At-Own-Risk Discharge Forms
Operation Notes/Anaesthetic Notes

Printouts from monitoring equipment (ECG, EEG)
Letters to and from other health professionals

©)

O 0O O O O O O
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Importance of Documentation

e Zulhasnimar bt Hasan Basri & Anor v Dr Kuppu
Velumani P & Ors [2017] 5 MLJ 438:

o Patient alleged that the doctor did not resuscitate her
immediately upon her collapse

o Doctor admitted no record was made regarding the
resuscitation

o Referred to a hospital record of pharmacy items used
which recorded 2 units of haemacel were used in the
maternity ward

o Haemacelis only used for resuscitation and nothing
else
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Access to medical records

e Patients are entitled to access their medical records

O

O

To seek a second medical opinion

To obtain further treatment at other healthcare
facilities

To provide patients with better understanding of their
illness

To determine whether they have a strong case prior to
commencing a legal suit for medical negligence
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Disclosure of medical records

e Nurul Husna Muhammad Hafiz & Anor v Kerajaan
Malaysia & Ors [2014] MLJU 192

o Ownership of a patient’s medical record vests with the
physician or hospital, but with the patient’s best
interest in mind

o Patient has an innominate and qualified right of access
to his medical records

o Doctor or hospital has a corresponding general duty to
disclose the medical records to the patient
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Disclosure of Records

e MMC encourages disclosure of medical records
unless:

O thedisclosure may be detrimental to the patient or
any other individual;

O liable to cause serious harm to the patient’s mental or
physical health or endanger his life; or

O no consent given by patient/next-of-kin

® “The withholding of information of the care, diagnosis,
treatment and advice given to the patient, and relevant
copies of the medical records, is unethical.”
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Disclosure of Records

e Patient may submit application form to the hospital
and pay a fee

e Difficulties in accessing medical records

O

When the hospital refuses access to medical records
on grounds of confidentiality

When the hospital agrees to disclose the medical
records with the condition of obtaining a court order
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Disclosure of Records

e Reg44(2) of the Private Healthcare Facilities and
Services Regulations 2006:

“No patient’s medical record shall be taken out from the
private healthcare facility or service except under a court order
and when taken out from the private healthcare facility or service
under a court order, a copy of the records shall be retained by the
private healthcare facility or service and the original records shall
be returned to the private healthcare facility or service at the end
of the proceedings for which the records were directed to be

procured.”
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Disclosure of Records

e Nurul Husna Muhammad Hdafiz:

o Reg44(2) is to ensure that original copies of medical
records are always secured safely within the premises
of the private healthcare facility.

o Reg44(2) deals with the security of the original
medical records and not with the patient’s right of
access to medical records.

o Thereis norequirementin law that the patient first
obtains a court order to get access to his medical
records.
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Disclosure of Records

File a pre-action discovery under Order 24 rule 7A of
Rules of Court 2012

Unreasonable denial of access or difficulties in
accessing medical records would lead to:

O Hospital being penalised in costs
O Abreach of the MMC guidelines

O Doctor being subjected to disciplinary sanctions
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Medical Reports, Expert’s Opinions
& Expert Witnesses




Medical Reports

e Whatis a medical report?

o Document prepared by a medical practitioner on the
patient based on the medical records of the patient

e Contents of a medical report

o Chronology and summary of the relevant evidence
based on medical records

Date and time of admission
Diagnosis / Examination findings
Management plan

Treatment provided
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Expert’s Opinion

e Whatis an expert’s opinion?

o A piece of document prepared by a medical practitioner

on a patient based on the medical records of the patient

Whole document is prepared for the purposes of
addressing the question asked - whether the doctor
who handled/treated the patient is negligent

e Contents of an expert’s opinion

@)

@)

Scope of instructions

Chronology and summary of the relevant evidence
based on medical records

Opinion together with literature/findings to support the
opinion
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Expert’s Opinion

e Who prepares the expert’s opinion?

O

Independent medical practitioner with relevant
expertise who must take a neutral position in
preparing the report

The medical practitioner who prepares the report will
have to attend Court to provide oral evidence / to be
Cross examined
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Expert’s Opinion

e Why is an expert’s opinion required?
o To be filed by both parties in Court as evidence

o Assist the Courtin understanding the case better AND
to determine whether there is negligence on the part
of the medical practitioner who treated the patient

e Other documents required?

o Affidavit enclosing the expert’s opinion and his
professional qualifications (CV)
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Expert Witnesses

e Who can qualify to be an expert witness?

O

O

O

Independent to the parties
Skilled in the particular field/area
Has the necessary professional qualifications

Possess the specialist and technical expertise in the
relevant subject matter

Must be able to attend Court as an expert witness

MahWengKwai & Associates

ADVOCATES AND SOLICITORS



Expert Witnesses

e Role of an expert witness
o Actas a “consultant” to the Court
o Overriding duty to the Court (O 40A r 2 of ROC 2012)

m Assist the Courtin the technical matters/areas that
are within his expertise

m Dutyoverrides any obligation to the person from
whom he has received instructions or by whom he
is paid

o Must be objective and provide independent, impartial
and unbiased evidence
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Expert Witnesses

[cont’d]

o Evidence and his expert opinion may be
cross-examined by the opponent party

o Must ensure that evidence given (oral or written
evidence) is accurate and not misleading

o Take steps to check the accuracy of information
given/sources cited
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Expert Witnesses

e Are expert witness and evidence necessary in a
medical negligence claim?

o Payremalu a/l Veerappan v Dr Amarjeet Kaur &
Ors [2001] 3 MLJ 725

“... it was important for the plaintiff to have adduced
medical or expert evidence to support the allegations
contained in the statement of claim against the
defendants and this could have also assisted the court
or thrown some light in arriving at its decision, but,
unfortunately, there was no such evidence before the

trial court.”
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Assessing damages for
injuries suffered




Damages in medical negligence claims

e Livingstone v Rawyards Coal Co [1880] 5 App. Cas.
25

“... where any injury is to be compensated by damages, in
settling the sum of money to be given for reparation of
damages you should as nearly as possible get at the sum of
money which will put the party who has been injured, or
who has suffered, in the same position as he would have
been in if he had not sustained the wrong for which he is

now getting his compensation or reparation.”
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Assessment of Damages

e What type of damages do Courts usually allow?

o Special damages

O

General damages

o Aggravated damages

e Special damages - losses suffered which can be
quantified. Examples:

O

O

O

Medical bills
equipments used
medication/treatment
Hiring services (maid)

loss of salary MahWengKwai & Associates
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Assessment of Damages

e General damages

o Losses/injury that cannot be quantified in monetary
terms

m pain and suffering and loss of amenities (physical
and mental)

m loss of future earnings
m future care expenses
e Aggravated damages

o To compensate for the aggravation of injury suffered
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General damages

e How do Courts assess general damages for pain and
suffering?

o Compendium of Personal Injury Awards
(“Compendium”)

o Case laws in which the injury suffered is similar to the
injury suffered by the plaintiff
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Compendium

Injuries to the brain are generally caused by blunt trauma to the skull, or velocity related
trauma in which the brain is caused to recoil within the skull due to a sudden and violent halt.
The brain is covered by a protective sheath called the dura. An injury to the brain may cause
internal bleeding which puts pressure on the blood vessels supplying blood to the brain so
that less blood is able to flow through it resulting in some of the cells being deprived of

oxygen and dying as a result.

A sub dural, or extra dural haematoma, for instance, means that there is a build up of blood
under or above the dura and therefore the best way of treating the same is by a burr hole
craniotomy which has the effect of releasing the build up of pressure by making a ‘release’

hole in the skull.

The faster this is attended to, the less likely the brain will be damaged. The more of the brain
that is deprived of oxygen combined with the length of time it is deprived will determine the

extent of the brain tissue that dies and therefore the severity of brain damage.
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Compendium

Brain injuries are some of the most difficult injuries to quantify with any precision due to the

wide range of resultant disabilities that may occur combined with the subjective nature of the

sequalae.

It must be emphasised that when assessing multiple neurological disabilities arising from an

injury to the brain, there should only be one global award taking into account the severity of

all the disabilities together with any relevant overlapping of their neurological functions

where reasonable. Such disabilities should include but is not limited to, loss of memory,

changes in behavior or personality and intellectual impairment.

Injury Low High
Cerebral concussion/loss of 6,000
consciousness
Sub dural haematoma with 18,000 30,000
burr hole craniotomy
Mild personality or 24,000 48,500
behavioural changes
Memory impairment 24,000 55,000
Intellectual impairment 60,000 180,000
Motor impairment (paralysis 48,000 80,000
on one side of body)
hemiplegia
Bedridden state with 300,000 420,000
awareness

MahWengKwai & Associates

ADVOCATES AND SOLICITORS



Case laws

e Ahmad Thaqif Amzar bin Ahmad Huzairi (claiming
through his mother and legal representative, Majdah bt

Mohd Yusof) v Kuala Terengganu Specialist Hospital Sdn
Bhd & Ors [2020] MLJU 2154

o Case involving severe and irreversible brain damage,

patient (aged 10) eventually became a cerebral palsy
patient

o High Court awarded general damages in the sum of

RM350,000 according to previous case laws and
Compendium
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Compendium

SPINAL/NFRVEINJURIFS

The spinal column is made up of a column of vertebra extending from the base of the skull to

the sacrum and ending in the coccyx.

The vertebra are divided into the cervical (C1 to C7), thoracic (T1 to T12), and lumbar (L1 to
L5), sections, in order of descent. Each vertebrae consists of a main bone with appendages

called the transverse or spinous processes.

The spinal cord runs down the central canal of the spinal column and consists of nerve fibres
from the brain which supply the entire body, similar to a conduit of various cables
transmitting electrical impulses to different parts of the body.
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Compendium

As a rule of thumb, a victim becomes paralyzed below the level at which the trauma to the

spinal cord occurs. Paralysis may be partial or complete. Grade 5 is used to denote full power

of the limbs whilst Grade 0 reflects complete paralysis. Some partial use of the limbs may be

available in incomplete paralysis.

On occasion, nerve damage may occur to the nerves supplying the arms without damage to

the spinal cord and this is called a brachial plexus injury, commonly caused by trauma to the

upper arm region.

Injury Low High
Simple fracture of the body of 14,500 18,000
a vertebrate
(wedge/compression)
Fractures of 2 — 5 vertebra 22,000 42,000
Fractures of vertebra causing 22,000 42,000
restriction of movement of
neck or back
Fracture of the vertebra 300,000 420,000
causing quadraplegia
Fracture of the vertebra 220,000 300,000
causing paraplegia
Brachial plexus injury to 50.000 80,000
upper limb
Whiplash injury 9.000 14,500
Sympathetic dystrophy 3,000 8,000
(single — multiple)
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Case laws

® Mohd Sabri bin Mohamad Zin v Dr M Nachiappan & Anor
[2017] MLJU 2443

o Case involving injury to the vocal cord, scarring from
operation and injury to cervical spine all arising from
surgery

o Plaintiff claimed for RM250,000

o High Court awarded general damages in the sum of
RM130,000
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Factors that Court takes into consideration

e Factors that Court takes into consideration when
assessing general damages:

o seriousness of the injury

o how the injury affects the quality of life of the plaintiff
o whether future follow up treatments required

o life expectancy of the plaintiff

o age of the plaintiff
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Involvement of Lawyers

As early as possible, to be able to:
o advise on the grounds/merits of the claim or defence
o assist with negotiations

o inthe event that negotiations have failed, file a claim
in Court / file a defence after a claim is being served

Hospitals/doctors should also notify insurance as
early as possible under the terms of their policy
regarding the possibility of a dispute
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Questions?



Upcoming Talks

Date Topic

Speakers

18 August 2021 | Business Defamation and Social | Gan Chong Chieh

(Wednesday) Media

& Eric Toh

Sign up for more MWKA Online Talks at
https://mahwengkwai.com/talks-signup/
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Follow us on Social Media

YouTube: mahwengkwai
Twitter: mahwengkwai

Instagram: mahwengkwai
Linkedin: mahwengkwai
Facebook: mahwengkwai
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Complimentary Consultation

Schedule a complimentary 30 minute video-
consultation with our lawyers by filling up the form at

https://mahwengkwai.com/schedule-a-meeting/
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Thank you!

Notice: This presentation does not constitute legal advice and its contents should not
be relied upon as such. The facts and circumstances of each and every case will differ
and therefore will require specific legal advice. Feel free to contact us for

complimentary legal consultation.
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