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About Us

Welcome to MahWengKwai & Associates!

Trusted by small medium enterprises (SMEs),
family businesses and individuals.

Established in 1985 by Dato’ Mah Weng Kwai,
now a consultant with the firm.

Medium-sized law firm with 23 [awyers and 19 staff.
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Our Services

e Full-service law firm with 4 Departments:
o Corporate
o Dispute Resolution
o Employment

o Individuals & Families
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Our Practice Groups

e 5 Practice Groups:
o ASEAN-China Desk
o Construction
o Foreign Direct Investment
o Real Estate

o Sports & eSports
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MWHKA Online Talks

To share knowledge, raise awareness, encourage
networking

For clients, potential clients, in-house counsel
Recent MWKA Online Talk:

o 23.4.2021: Changing Maintenance and Custody
Orders after Divorce

Upcoming MWKA Online Talk:
o 19.5.2021: Reinstating a Struck Off Company
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Eric Toh

® Associate in our Dispute Resolution and
Individuals & Families departments.

e Bachelor of Laws (Hons) from Australian
National University

e Admitted to the Malaysian Bar in 2018

® Areas of practice include general litigation,
family, citizenship, adoption, land disputes
and defamation
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Vivien Fan

® Associate in our Dispute Resolution and
Individuals & Families departments.

e Bachelor of Laws (Honours) from Cardiff
University, Wales, UK

e Called to the English Bar in July 2016
e Admitted to the Malaysian Bar in 2017

® Areas of practice include general litigation,
debt recovery, criminal, land acquisitions,
probate and administration of estates,
construction, contractual disputes and

tenancy disputes.

MahWengKwai & Associates

ADVOCATES AND SOLICITORS



Ask Questions on Slido

Or visit https://www.sli.do

and enter #201349

Please scan this QR Code to access Q&A
and polling platform for this talk.

Post the questions that you would like
to ask.

Upvote/Like the questions you like.

Most liked / popular questions will be
discussed and answered by the
speaker(s) during the Q&A session.
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Talk Points Today

Introduction to land acquisition in Malaysia
The Land Inquiry before the Land Administrator
Overview of the proceedings at the High Court

Recent and landmark rulings and cases on land

acquisition

MahWengKwai & Associates

ADVOCATES AND SOLICITORS



Introduction to Land Acquisition in Malaysia

e Governed by the Land Acquisition Act 1960 (“LAA”)

e Section 3 of the LAA 1960 allows the State Authority to acquire
private lands under certain circumstances.

o Under what circumstances?

o What happens when they decide to acquire?
o Who are affected and protected by the LAA?
o The acquisition process

o Reference to the High Court
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Introduction to Land Acquisition in

Malaysia
e Governed by the Land Acquisition Act 1960 (“LAA”):

o Allows the Government to acquire lands under certain
circumstances.

e Under what circumstances? Section 3 of LAA.

o Forany public purpose,

o For the benefit of economic development,

o For mining, residential, agricultural, or industrial purposes
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Introduction to Land Acquisition in

Malaysia

e What happens when the Government decides to acquire?

o ARTICLE 13 of the Federal Constitution:

(1) No person shall be deprived of property save in
accordance with law.

(2) No law shall provide for the compulsory acquisition
or use of property without adequate compensation.

o Land Acquisition Act 1960
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“Iin accordance with the law”

“in accordance with the law” = Land Acquisition Act 1960

o Form A - Notification of likely acquisition in the Government

Gazette

(if likely to be needed for any of the purposes in
Section 3)

o Form B - Authority to enter land for survey

o Form C - Preparation of plan and list of lands to be acquired

o Form D - Declaration published in the Government Gazette

o FormeE-

o FormF -

writing

(Section 8 of LAA 1960)
Notice of Enquiry to persons interested

Notice to persons interested to require evidence in
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“Iin accordance with the law”

l

ENQUIRY / HEARING

e Allinterested persons to attend

e Land Administrator examines the valuation reports
prepared

e Enquire orrequest further information
e AWARD
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“Iin accordance with the law”

|

“Interested persons”

“Every person claiming an interest in compensation to be made
on account of the acquisition of land under this Act, but does not
include a tenant at will”
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Land Enquiry before the Land

Administrator

Who can attend? - All persons interested
Valuation reports - by valuers of persons interested

o Landowner - Private valuer (Costs borne by State)

o State - JPPH (Jabatan Penilaian dan Perkhidmatan
Harta)

Assessment and award of adequate compensation to
all persons interested (Article 13(2) of the Federal
Constitution)
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“in accordance with the law”

Form G - Written award of compensation by the Land
Administrator

Form H - Service of written award to persons interested

Form | - Notice to take possession in urgent cases (before
payment) by issuing Certificate of Urgency

Form J - Notice to occupants/owners to vacate building if
Certificate of Urgency issued

Form K - Notice that possession has been taken (Entry in the land
registry - Section 23 of LAA)

Form L - Notice to demand delivery of title document
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“Iin accordance with the law”

o Form M - Land Administrator may refer any question to the Court
for determination

o Form N - Notice to refer objection to the Court by persons
interested (Section 38 of LAA 1960)

o Form O - Land Administrator to refer objection to the Court
(subject to deposit being paid within 30 days of it being required
by the Land Administrator)
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Reference to the High Court

e Dissatisfied with the award of compensation

(e.g. inadequate/disputed area)

FILE Form N
e Form N (Section 38 of LAA 1960)

o To file within 6 weeks from the date of Award

o State fully your grounds of objections, i.e. reasons. Section
37(1) states, may object to:

Measurement of land / amount of the compensation / persons
to whom it is payable / apportionment of the compensation
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Reference to the High Court

Form N

'

Form O
(by the Land Administrator)

e FormO

o To refer to the objection(s) to the High Court for
determination within 6 months

o If fail, have to apply for extension of deadline

o Fail again, seek directions from Court
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Land Reference Proceedings

e To determine whether compensation awarded by the Land
Administrator was adequate

o Factors to be considered: First Schedule of the LAA 1960

o Determined by a Judge, assisted by 2 Court Assessors
(‘Pengapit’)

o “Interested persons v Land Administrator of Gombak”
o Valuation reports and rebuttal reports to be filed

o Cross-examination of Valuers (sometimes)

o Legal submissions by counsel

o High Court Award
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Land Reference Proceedings

e First Schedule of the LAA 1960: Principles relating to
determination of compensation.

O

O

Market value

Increase in value of the other land post-acquisition to be
deducted from total compensation

Severance
Injurious Affection (affecting other property)

Incidental expenses incurred as a result of change of
residence/place of business (relocation costs)

Any undertaking by the State/corporation on whose behalf
land is acquired to improve the unacquired part
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Land Reference Proceedings

e First Schedule, paragraph 1 of the LAA 1960

o Market Value

m Value of the land (“willing buyer willing seller”) as at the
date of Gazette (Form D)

m If only part of the land acquired, consider land as a
whole

m Comparable transactions must be before valuation date
m Ifleasehold, remaining lease period

m Express/implied conditions on the title restricting use

m Anydevelopment plans

m Value of building disregarded if illegal
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Land Reference Proceedings

e First Schedule of the LAA 1960, paragraph 4:

o Limitation on award

m High Court cannot award more than what was claimed at
the land enquiry

m High Court cannot award more than what the Land
Administrator awarded if failed to claim at the land

enquiry

e Costs (Section 51 of LAA)
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Land Reference Proceedings

e Dissatisfied with the High Court Award > Appeal

o Quantum of Compensation > X (Unappealable)
o Question of law > v (Appealable)

[Appeal only if there is an error of law made by the High
Court Judge, question of which requires the Court of Appeal
to determine (question of law)]
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Judicial review proceedings

e Judicial review

O

O

O

To challenge the authorities’ decision to acquire
Have to apply for the leave of the Court

Must apply within 3 months from Form D or Form E
Elements to prove:

m Bad faith, improper purpose, illegal/not in accordance
with the law

UAE - Declared purpose was to build a mosque. However,
intended use included the use of the Land as a cemetery
and for other buildings, none of which were properly

declared in the Gazette. . .
MahWengKwai & Associates
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Recent & Landmark Rulings and Cases

Semenyih Jaya Sdn Bhd v Pentadbir Tanah Hulu Langat and Anor
case [2017] 3 MLJ 561

Orchard Circle Sdn Bhd v Pentadbir Tanah Daerah Hulu Langat &
Ors [2021] 1 MLJ 180

Amitabha Guha (sebagai wasi bagi harta pusaka Madhabendra
Mohan Guha) v Pentadbir Tanah Daerah Hulu Langat [2021] MLJU
51

Cheah Eng Huat & Ors v Pengarah Tanah dan Galian Pulau Pinang
[2021] MLJU 26

Perbadanan Pengurusan Ara Ampang v Pentadbir Tanah Daerah
Hulu Langat [2021] MLJU 412

Tenaga Nasional Bhd v Unggul Tangkas Sdn Bhd & Anor and Other

Appeals [2018] 4 CLJ 285 MahWengKwai & Associates
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Orchard Circle (Federal Court)

e Orchard Circle Sdn Bhd v Pentadbir Tanah Daerah Hulu Langat
& Ors [2021] 1 MLJ 180

Facts:

e Form D issued to acquire land in 2001
e Landinquiry held in 2002, award by LA same year

e Application for judicial review filed in 2003 to quash the
award or alternatively declare acquisition null and void

e In 2010, HC quashed the first award and remitted matter
back for second land inquiry.

e 2ndinquiry held in2011. : :
Ay MahWengKwai & Associates

ADVOCATES AND SOLICITORS



Semenyih Jaya (Federal Court)

e Semenyih Jaya Sdn Bhd v Pentadbir Tanah Hulu Langat and
Anor case [2017] 3 MLJ 561

o Whether there is a right of appeal on a question of law in
light of Section 40D(3) and Section 49 of LAA 1960

o Whether Section 40D is constitutional in the face of Article
121 of the Federal Constitution?

o Whether right to adequate compensation under Article 13(2)
of the FC is safeguarded where the Land Administrator
refused to take into account the development/profit value of
the land when it is already commercially developed
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Semenyih Jaya (Federal Court)

e Semenyih Jaya Sdn Bhd v Pentadbir Tanah Hulu Langat and
Anor case [2017] 3 MLJ 561

o Section 40D is unconstitutional because it says:

m The amount of compensation shall be the amount
decided by the assessors;

m If differs, the Judge shall elect to concur with one of the
2 assessor’s opinion; and

m Amount of compensation shall be the decision of that
assessor
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Semenyih Jaya (Federal Court)

e Semenyih Jaya Sdn Bhd v Pentadbir Tanah Hulu Langat and
Anor case [2017] 3 MLJ 561

“the power to award compensation in land reference
proceedings is a judicial power that should rightly be
exercised by a judge and no other."
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Semenyih Jaya (Federal Court)

e Semenyih Jaya Sdn Bhd v Pentadbir Tanah Hulu Langat and
Anor case [2017] 3 MLJ 561

o Emphasised on the principle of equivalence in land
acquisitions to protect the right to adequate compensation:

“[209] It is our finding that the principle of equivalence
requires that the appellant is compensated for his true
loss. This must include compensation for loss of its
business.”
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Semenyih Jaya (Federal Court)

e Semenyih Jaya Sdn Bhd v Pentadbir Tanah Hulu Langat and
Anor case [2017] 3 MLJ 561

o Principle of equivalence:

m as far as practicable, place the person in the same
financial position as he would have been in had there
been no question of his land being compulsorily
acquired
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Orchard Circle (Federal Court)

e Facts (continued):
e [n2012, LA ordered that:
o lIssue in relation to lapsed Form D did not arise as
his award is an extension of the first award

e 2nd Judicial Review filed in 2012.

e HC declared that the acquisition or taking into
possession of land was null and void and of no legal
effect and Orchard Circle was the lawful proprietor

e COA overruled decision
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Orchard Circle (Federal Court)

e Section 8(4) LAA:

o A declaration under subsection (1) shall lapse and cease to
be of any effect on the expiry of two years after the date of
its publication in the Gazette and in so far as it relates to any
land or part of any land in respect of which the Land
Administrator has not made an award under section 14 (1)
within the said period of two years, and, accordingly, all
proceedings already taken or being taken in
consequence of such declaration in respect of such land
or such part of the land shall terminate and be of no
effect.
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Orchard Circle (Federal Court)

e “S 8(4) of the LAA does not apply when the acquisition
proceedings is completed and the lands are already vested in the
state authority. Section 8(4) of the LAA only applies to cases
where proceedings are taken or being taken within the period of
two years if the land acquisition has not been completed.”

e “A new Form D cannot be issued to acquire a land which is
effectively already State Land and neither could the other
provisions to acquire the land under the LAA would apply to
State Land”
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Orchard Circle (Federal Court)

e “Inland acquisition, for land of which possession has been taken
by the state authority, the state authority cannot withdraw from
the acquisition by virtue of s 35(1) of the LAA”
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Amitabha Guha (Federal Court)

e Amitabha Guha (sebagai wasi bagi harta pusaka
Madhabendra Mohan Guha) v Pentadbir Tanah Daerah Hulu
Langat [2021] MLJU 51 (FC)

o Suitability of the comparables for the purposes of determination of
the market value is a matter to be decided by assessors and judge,
not on appeal (issue on suitability of acquisition comparables)

o For the purposes of computing late payment charges, “from the
date on which the LA took possession of the land” refers to formal
possession when Form Kis issued
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Amitabha Guha (Federal Court)

e Amitabha Guha (sebagai wasi bagi harta pusaka
Madhabendra Mohan Guha) v Pentadbir Tanah Daerah Hulu
Langat [2021] MLJU 51 (FC)

O Amendment Act 2016 : amendments to ss 32 and 48 of the LAA

1960 are not retrospective so as to deprive the appellants of their
rights to late payment charges where land reference proceedings
already pending before amendment

o the Land Administrator ought to have awarded costs to the
landowner at the land enquiry pursuant to s. 14(5) of the LAA 1960

o Appellants not entitled to costs at the High Court because the
Appellants’ claim exceeded the HC award by 20%
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Recent Cases

e Cheah Eng Huat & Ors v. Pengarah Tanah & Galian Pulau
Pinang [2021] MLJU 26 (HC) (Judicial Review)

o Any acquisition that privately benefits a third party is ultra
vires section 3(1)(b) of the LAA (public purpose, economic
development, mining/residential/agricultural/industrial)

“Although the access route once built is required to be
surrendered to the State the purpose of the road is in essence
to facilitate a private project. It certainly is not for the
economic development of the country or part of the country,
or the public generally or any class of the public.”
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Perbadanan Pengurusan Ara Ampang v PTD Hulu

Langat

e Perbadanan Pengurusan Ara Ampang v Pentadbir Tanah
Daerah Hulu Langat [2021] MLJU 412 (HC)

o After having compensated the parcel owners of strata units
for the market values of their respective strata units, the
acquisition authority still has to pay a reasonable
compensation to the management corporation of the strata
development for having acquired the common property in
the same strata development in the same acquisition
process
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Perbadanan Pengurusan Ara Ampang v PTD Hulu

Langat

e “If not for such acquisition, the management corporation would
have continued to earn an income from these 17 car parking
bays. As regards the balance 105 car parking bays which were for
the time being allowed by the management corporation to be
used by the parcel owners and the occupiers free of charge,
there is no legal prohibition against the management
corporation from deciding to impose parking charges at some
future time and thereby earning incomes from them. This
potential income-earning capacity or opportunity has been
eliminated by the compulsory acquisition.”
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TNB v Unggul Tangkas Sdn Bhd (Federal Court)

e High Court’s decision:
o Allowed TNB to intervene but did not allow TNB to file
valuation reports
o Both parties appealed to the Court of Appeal

e Court of Appeal held:
o TNB should not be allowed to intervene, hence should also
not be allowed to file valuation reports
o TNB applied to appeal to FC
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TNB v Unggul Tangkas Sdn Bhd (Federal Court)

e Federal Court - 3 Questions of law posed by TNB:

(1) Whether filing of an objection vide Form N (pursuant to
Section 37) is the only mode available for a paymaster to be
a party in a land reference proceeding before the High Court

(2) Whether the paymaster has a right to be made a party in a
land reference proceeding before the High Court to
safeguard its legal interest where the award of
compensation made by the Land Administrator is being
subject to challenge at the High Court

(3) Whether the paymaster, upon being given leave to intervene
in the land reference, can be denied the right to participate
and file a valuer's report if necessary under the Third

Schedule to the LAA MahWengKwai & Associates
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TNB v Unggul Tangkas Sdn Bhd (Federal Court)

e Federal Courtdismissed TNB’s appeal, and held that:

o Provisions of the LAA 1960 make it clear that the lodging of
Form N is essential for a party seeking to object to the award
in land reference proceedings

o TNB’s application to intervene was filed under the Rules of
Court 2012 which does not apply to the LAA 1960

o TNB had no legal interest in the land reference proceedings,
but only pecuniary interest, being the paymaster
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TNB v Unggul Tangkas Sdn Bhd (Federal Court)

e Federal Courtdismissed TNB’s appeal, and held that:

“TNB had no legal interest in the land reference proceedings.
Being the paymaster, at the highest, TNB only had a
pecuniary interest. The evidence showed that TNB was not
aggrieved by the award but was merely apprehensive that
the outcome of the land reference proceedings in the High
Court might adversely affect its pocket. It was for the Land
Administrator to defend the award and the Land
Administrator was fully entitled to lead such evidence as he
considered necessary to do so. (paras 37 & 38)”
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TNB v Unggul Tangkas Sdn Bhd (Federal Court)

e Federal Courtdismissed TNB’s appeal, and held that:

o High Court was correct to deny TNB’s right to tender any
valuation report in the land reference proceedings because
every opportunity was available to TNB at the land enquiry
(TNB’s interest was taken care by the legal team
representing the Land Administrator)

o Conclusion: Other than the Land Administrator, only a
person who has properly objected under Section 37 of LAA
1960 has the right to be a party in land reference
proceedings
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What to do if you’re “a person interested”

e Upon receiving a notification that the land is being acquired (or
that the Government intends to acquire the land):

o Seek a lawyer for legal advise as soon as possible

o Seek avaluer thatis familiar with land acquisition
e Article 13 of the Federal Constitution

o Acquisition in accordance with the law

o Adequate compensation
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Questions?



Ask Questions on Slido

Please scan this QR Code to access Q&A and
polling platform for this talk.

Post the questions that you would like to ask.

Upvote/Like the questions you like. Most liked /
popular questions will be discussed and
answered by the speaker(s) during the Q&A
session.

Or visit https://www.sli.do

and enter #201349
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Upcoming Talks

Date Topic Speakers
19 May 2021 | Reinstating a Struck Off Company Gan Chong
(Wednesday) Chieh & Ryan
Cheong

Sign up for more MWKA Online Talks at
https://mahwengkwai.com/talks-signup/
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Follow us on Social Media

YouTube: mahwengkwai
Twitter: mahwengkwai

Instagram: mahwengkwai
Linkedin: mahwengkwai
Facebook: mahwengkwai
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Complimentary Consultation

Schedule a complimentary 30 minute video-
consultation with our lawyers by filling up the form at

https://mahwengkwai.com/schedule-a-meeting/
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Thank you!

Notice: This presentation does not constitute legal advice and its contents should not
be relied upon as such. The facts and circumstances of each and every case will differ
and therefore will require specific legal advice. Feel free to contact us for

complimentary legal consultation.
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