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About Us

● Welcome to MahWengKwai & Associates! 

● Trusted by small medium enterprises (SMEs), 
family businesses and individuals.

● Established in 1985 by Dato’ Mah Weng Kwai, 
now a consultant with the firm.

● Medium-sized law firm with 22 lawyers and 19 staff.



● Full-service law firm with 4 Departments:

○ Corporate

○ Dispute Resolution

○ Employment

○ Individuals & Families

Our Services



● 5 Practice Groups:

○ ASEAN-China Desk

○ Construction

○ Foreign Direct Investment

○ Real Estate

○ Sports & eSports

Our Practice Groups



● To share knowledge, raise awareness, encourage 
networking 

● For clients, potential clients, in-house counsel

● Recent MWKA Online Talk:

○ 23.9.2020: Preparing for the unexpected in wasiat 
drafting

● Upcoming MWKA Online Talk:

○ 21.10.2020: Reporting Institutions and Reporting 
Obligations under the Anti-Money Laundering, 
Anti-Terrorism Financing and Proceeds of Unlawful 
Activities Act 2001

MWKA Online Talks



● Associate in our Dispute Resolution, 
Employment and Individuals & Families 
departments

● Bachelor of Laws (Hons) from the University 
of Liverpool

● Admitted to the Malaysian Bar in 2017

● Employment and industrial relations 
advisory and litigation matters as well as 
general litigation which includes contractual 
disputes, debt recovery, family disputes, 
adoption, probate and administration of 
estates

Janessa Kok



● Associate in our Dispute Resolution, 
Employment and Individuals & Families 
Department

● Bachelor of Laws (Hons) from University of 
London

● Admitted to the Malaysian Bar in 2018

● Area of practice includes employment law, 
general litigation, debt recovery, probate 
and administration of estate, construction  
and family law matters
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Please scan this QR Code to access Q&A 
and polling platform for this talk.

Post the questions that you would like 
to ask.

Upvote/Like the questions you like. 

Most liked /  popular questions will be 
discussed and answered  by the 
speaker(s) during the Q&A session. 

Or visit https://www.sli.do 
and enter #18817

Ask Questions on Slido



● Overview of poor performance

● Performance improvement plan 

● Does poor performance amount to misconduct?

● Managing poor performance

● Termination due to poor performance 

Talk Points





● Poor performance is generally an acceptable ground for dismissal 
but what amounts to poor performance is a question of fact.

● Examples: 

○ Inability to meet the required work standards based on the 
company’s policy

○ Low productivity or failure to produce work on a timely manner

○ Failure to achieve targets set by employer

○ No teamwork 

What amounts to poor performance? 



IE Project Sdn Bhd v Tan Lee Seng [1987] 1 ILR 165 

● The Industrial Court in this case held, amongst others, as follows:

“An employer should be very slow to dismiss upon the ground 
that the employee is found to be unsatisfactory in his 
performance or incapable of performing the work which he is 
employed to do without first telling the employee of the respects 
in which he is failing to do his job adequately, warning him of 
the possibility or likelihood of dismissal on this ground and 
giving him an opportunity of improving his performance. It is for 
the employer to find out from the employee why he is performing 
unsatisfactorily or warn him that if he persists in doing so he may 
have to go.”

What amounts to poor performance?



● The burden of proof in unfair dismissal cases is on the employer.

● The duty is on the employer to show on a balance of probabilities 
that the decision to terminate the employee was with just cause or 
excuse.

Burden of Proof



Ireka Construction Berhad v Chatiravathan a/l Subramaniam James 
[1995] 2 ILR 11

● Company’s reasons for dismissing the employee in this case:

○ Poor performance 

○ Frequent taking of unjustified medical leave

● The Industrial Court laid down that in order to justify the dismissal of an 
employee on the basis of poor performance, the company has to establish:

1. The employee was warned about his poor performance;
2. The employee was accorded sufficient opportunity to improve; 

and
3. Notwithstanding the above, the employee failed to sufficiently 

improve his performance.

Case Study 





● A PIP acts both as a warning for unsatisfactory 
performance and a guideline to train an employee 
and to set the expected improvement on record. 

● The PIP will usually contain the following:

○ The employee’s unsatisfactory performance 

○ Key actions required to improve the employee’s 
performance

○ The standards expected of the employee

○ A specific timeline given to the employee to 
improve

What is a PIP?



Norain Redzkiah Osman Salleh v Petroliam Nasional Berhad 
[2020] 1 ILR 142     

● The Industrial Court in this case highlighted as follows:

○ PIP is a method or a process that is initiated by a company in 
situations where an employee struggles to perform his/her job to the 
satisfaction of the company.

○ The company would be expected to provide the necessary assistance 
and tools to help the employee improve. 

○ PIP should not be made a tool designed to prepare an employee for 
an unceremonious exit from the company by way of a dismissal. 
Whether PIP is an honest coaching device to assist the employee or a 
tool to eject the employee out of the company will depend much on the 
facts of each case.

Case Study 



Muhammad Redzuan A Kassim v Standard Chartered Global Business 
Services Sdn Bhd [2020] 2 LNS 0804  

● The Claimant was placed on a PIP commencing from August 2018 and was terminated in 
January 2019.

○ The Claimant was given objectives and/or targets for improvement included achieving 
the monthly target sales of RM120,000.00 of the Company's products to the Company's 
customer

○ The Company conducted 3 performance review sessions with the Claimant, informing 
the Claimant of his unsatisfactory performance and areas that required significant 
improvement. 

○ Weekly coaching sessions were also organised with the Claimant where Claimant’s 
superior would explain what he needed to work at and how to achieve the targets.  
Evidence on the guidance, assistance and coaching sessions that he had given to the 
Claimant during the PIP was never challenged by the Claimant.

Case Study  



Muhammad Redzuan A Kassim v Standard Chartered Global Business 
Services Sdn Bhd [2020] 2 LNS 0804  

● In deciding whether the dismissal, grounded on unsatisfactory performance of the Claimant, 
was with just cause and excuse, the Court held that:

“[55] The overwhelming evidence before this Court shows that despite being given an 
opportunity, including coaching and guidance, over a period of 5 months to improve his 
work performance, the Claimant had simply failed or refused to show any improvement to 
the satisfaction of the Company.

[56] The Claimant knew or ought to have known the consequences of not achieving the set 
targets under the PIP. Despite being aware of the consequences, which included a potential 
dismissal from his employment, he failed to take any proactive steps to rectify his 
shortcomings... 

[57] It is also trite law that in determining whether the employee's performance is satisfactory, 
the Courts will rely on the subjective opinion of the employer so long as the employer's 
dissatisfaction was genuine and bona fide.”

Case Study  



R Thiyagaraja S R Ramiah Chetty V. Silterra Malaysia Sdn Bhd 
[2015] 2 LNS 0696 

● The employee was terminated due to his insubordination his refusal to follow the 
Company's instructions to be placed on a PIP. The employee did not deny his refusal 
to cooperate but stated that he did not have any work performance issues and 
therefore should not have been placed on the PIP.

● The Court held that:

“The Claimant was instructed by the Company to go on PIP based on the outcome of 
the Claimant's performance appraisal. The Claimant was duty bound to comply 
with the Company's instruction and cannot choose to defy the instruction on the 
ground that he was disputing the results of the performance appraisal carried out 
by his superior...

The employee must obey the lawful instruction of his superior even if the 
employee disagrees with the instruction”

What happens if the employee refuses 
to participate in the PIP? 



Michael Brian Davis V Microsoft (M) Sdn Bhd [2000] 3 MLJ 669 

● The employee here refused to be placed on the PIP because he was of the view that the PIP was 
a sham. The Industrial Court held that “ the claimant's willful refusal to be put on the PIP was 
clear rejection by him of the company's authority to make attempts to improve his 
performance.”

● The High Court had to reviewed the Industrial Court’s decision agreed that the PIP was a sham 
because:

○ There was no dispute whatsoever from the company that the company had on two 
occasions prepared letters of resignation for the applicant to sign before the employee 
was placed on the PIP.

Case Study  





● In the case of Eruthiam Arokiasamy v BM Enterprise 
Sdn Bhd (Award No. 622 of 2006) [2006] 2 ILR 852 the 
Industrial Court states that:

“...based on the sole ground given in the Termination 
Letter, namely “due to your work attitude or 
lackadaisical attitude,” the Claimant had not 
committed any misconduct to justify a dismissal. A 
workman who does not show enough care or 
enthusiasm in his work but nonetheless plods on 
with the work does not necessarily commit 
misconduct.”

Poor Performance ≠ Misconduct 



● In the Court of Appeal case of Tan Poh Thiam v 
Industrial Court of Malaysia [2015] MLJU 974:

“It must be strictly observed that industrial law 
jurisprudence does not permit all forms of 
unsatisfactory conduct or poor performance or 
negligence to be labeled as misconduct. There are a 
number of case laws here as well as in other 
recognized jurisdictions that explain what act or 
conduct amount to misconduct or will not satisfy the 
threshold.

Poor Performance ≠ Misconduct 



Kim Alasdair Lowley Sargeant v Malaysian Philharmonic Orchestra 
[2015] 1 ILJ 151

● The employee was dismissed on the grounds of poor performance by the company.

● The Court held that:

○ There was no evidence to show that any warning, oral or written, had been given to the 
employee in respect of his performance.

○ There were 4 letters of complaint against the employee. The employee had given his 
explanation on to the content of these letters. The company did not attempt to investigate 
on those allegation taking into account the claimant's explanation.

○ The content of these letters are more inclined to misconduct, if proven by the company 
and not a case of poor performance.

Case Study 



Kim Alasdair Lowley Sargeant v Malaysian Philharmonic Orchestra 
[2015] 1 ILJ 151

“[45] … Here the company must be specific in making the allegation as different type of 
allegation require different procedure to be followed. The allegation for misconduct 
require a show cause letter which lead to finding of guilt, whereas poor performance 
require warning or discussion of the alleged poor performance and the employee is given 
sufficient time to improve. Dismissal should only be an option if the employee fail to 
improve.

[46]  Here the claimant has been face with mixed allegation of misconduct and poor 
performance in which none of them has been proved by the company. “

Case Study



Mohd Hilmi Bin Alham v Bermaz Motor Trading Sdn. Bhd. [2020] ILJU 97

● The employee was terminated due to his poor performance as a result of his failure to meet the 
sales target that was specifically stated in his employment contract.

● The employee was also given various warnings about his failure to achieve his sales target.

● The Industrial Court held that the employee was dismissed with just cause and excuse:

○ “Therefore, based on the foregoing reasons, the Court holds that the Company has 
proven on the balance of probabilities that the Claimant is guilty of misconduct in the 
form of culpable incompetent and/or inefficiency.

One should only apply and accept jobs he can do. The Sales Target was not imposed after 
the Claimant had accepted the offer of employment. The Sales Target was found in the 
Employment Contract from day one when the Claimant joined the Company. The 
Claimant’s acceptance of the Sales Target when he took up the job, to my mind is the 
culpability which permits the disciplinary of his inefficiency or incompetency.”

Case Study  



Mohd Hilmi Bin Alham v Bermaz Motor Trading Sdn Bhd [2020] ILJU 97
● The Court held that:

“ It is an established principle of industrial jurisprudence that poor performance due to 
culpable incompetent and inefficiency are misconduct and can be cause for dismissal. The 
Oxford English Dictionary defines incompetent as not having or showing the necessary skills 
to do something successfully. On the other hand, inability to do one’s work with the level of 
skill and speed which the employer requires for the position may be defined as inefficiency. 
Culpable incompetent and inefficiency may be attributable or due to negligence, 
carelessness, idleness, ineptitude efforts or breach of the duty imposed on the employee 
when he applies for the job.

In the case of poor performance culminating in misconduct, the same principles as propounded 
by the Federal Court in Milan Auto Sdn. Bhd. v Wong She Yen (1995) 4 CLJ 449 are applicable. 
The Industrial Court, has to first determine whether the misconduct complained of by the 
employer has been established, and secondly whether the proven misconduct constitutes just 
cause or excuse for the dismissal. The Company only need to prove on a balance of probabilities 
the culpable incompetent or inefficiency and that the Claimant was dismissed for just cause and 
excuse.”

Case Study  





Steps to be taken by the company

Proper warning to be given to the employee

Type of warning

Verbal warning

 Warning in writing

Sufficient time and 
opportunity to 

improve
What is the advisable duration?
Weeks? Months?

Is the employee given sufficient chance to improve ?

As long as the warning 
given is sufficient



Key elements to observe 

Sufficient 
warning

Discussion with 
the employee

Identify the 
underlying issue

● Inform the employee of the company’s 
expectations.

● Set a reasonable or achievable target for the 
employee.

● Set a reasonable timeline to assess the employee’s 
progress.

● Does the employee need more support from other 
employees?

● Are there enough resources within the company?
● Does the employee need training, coaching or 

counselling?

● One-to-one discussion with the employee.
● Transparency in regards to the company’s 

progressive assessment of the employee’s 
performance.



 Key elements to observe

● Extension of probationary period.

● Temporary freezing of increment.

● Temporary freezing of bonus.

● Postponement in promotion.

● Freeze company’s internal acknowledgements / rewards for target achievers.

● Avoid any form of acknowledgement in writing/verbally, for instance “You did 
a great job.” / “The project would not have turned out well if not for you.” / 
“The team needs your continuous support.”

What are the other options available to the company?



 Tips for employers

1. An employee’s job description should generally state the employer’s 
expectations.

2. Documentary evidence in regards to employees’ performances 
- Formal warning letters, notices, memos or meeting minutes
- Email correspondence 
- Text messages 

3. Provide regular trainings to all employees and set short, medium and 
long term goals for all employees.

4. Have annual appraisals or performance assessments and keep proper 
records.





Frequently Asked Questions 

Must the company confirm 
the probationer?

Can the company terminate 
the probationer summarily?

Is a probationer accorded 
the same rights as a 

confirmed employee?

Must the probationer be 
placed under a PIP?



Sitt Tatt Bhd v Ong Chee Meng [2004] 2 ILR 388 
● The employee was terminated solely on the ground of his poor performance during his 

probationary period.

● The mere fact that the employee’s probation was extended for a further period of 3 months 
acted both as a reminder and a warning to the employee to improve and meet the company's 
requirement and expectation.

● The court further highlighted as follows:

○ An employer is fully entitled to terminate an employee's service if upon their evaluation, 
the employee is found to have failed to perform his job functions satisfactorily. 

○ It is the company's prerogative to gauge an employee's performance as long as it was not 
tainted by bad (mala fide) intentions. 

○ It is always the employee's duty to measure up to the company's expectations 
especially since he was still under probation.

Case Study  



Kevin James Rodrigues v AEON Co (M) Bhd [2020] 2 ILR 384 

● The Industrial Court in this case held, amongst others, as follows:

○ The company had succeeded in proving that the employee’s 
performance and attitude during his probationary period were 
unsatisfactory. 

○ The company had provided guidance and assistance but the 
employee’s performance was still below the standards expected of 
someone in his position. 

○ The employee’s shortcomings had been sufficiently communicated to 
him whereby several warning letters were issued and performance 
reviews were carried out. 

Case Study  



Kevin James Rodrigues v AEON Co (M) Bhd [2020] 2 ILR 384 

● The Industrial Court in this case held, amongst others, as follows:

○ The company had valid reason not to confirm the employee. 

○ In view that the employee was still under probation, there was no 
necessity for further warnings (in writing or verbally).

● The Industrial Court interestingly pointed out as follows:

“The company's decision not to confirm him in his employment had not 
been tainted by any mala fide intent and had been due to his stubborn 
refusal to improve his work performance despite repeated guidance 
and assistance given by it.”

Case Study  



 Points to take note of:

1. Probationers are accorded the same rights as a confirmed 
employee.

2. While the employer has the right to extend the probationary 
period, the employer cannot terminate a probationer’s 
employment without just cause and excuse

3. A probationer and a confirmed employee ought to be treated 
equally and fairly.

4. The only common difference between a probationer and a 
confirmed employee is the employment benefits given by the 
employer.





Frequently Asked Questions 

Can the employer place an 
implied standard on a 

senior employee?

Can the employer place a 
higher expectation on the 

senior employees?

Can the employer terminate 
the senior employee 

without a PIP? 

Can a senior employee 
refuse to undergo a PIP?



Denko Industrial Corporation Bhd v Nazariah Abbas [1997] 1 ILR 127

● At the time the employee was dismissed, the employee was undergoing a probation while she 
was holding a senior management position.

● The court in this case held, amongst others, as follows:

“although no warning was given to her, in her position, a warning would be of no effect. As 
stated in James v. Walthan-Holy Cross UDC, those employed in senior management may be 
by the nature of their jobs be fully capable of judging for themselves whether they are 
achieving that requirement. In such circumstances, the need for warning and an opportunity 
for improvement are much less apparent.... Again, cases can arise in which the inadequacy of 
performance is so extreme that there must be an irredeemable incapability. In such 
circumstances, exceptional though they no doubt are, a warning and opportunity for 
improvement are of no benefit to the employee and may constitute an unfair burden on the 
business".”

Case Study  



Martin Lawrence Burke v Eco Refractory Products Sdn Bhd 
[2017] 3 ILR 391  

● The employee in this case was employed as a general manager and approximately 2 years into 
his employment, he was issued a termination letter.

● The company had the burden to establish the following:

1. Was the employee a poor performer?
2. If yes, was the employee’s termination carried out with just cause and excuse?

● The court held that, amongst others as follows:

○ Although the employee had been slow at his work, he nevertheless managed to 
produce new products within a year of his employment. He could not have been said 
incapable of performing his duties.

○ The company only raised the issue of his poor performance 16 months into his 
employment with it and had acknowledged that it had taken some time for him to carry 
out research and trial work. As such, the employee may have been slow, but he had 
nevertheless  been performing

Case Study  



 Points to take note of:

1. Employers are expected to act promptly in the event an 
employee is found to be performing unsatisfactory.

2. Delay in notifying or warning the employee may amount to 
condonation of his/her poor performance. 

3. Progressive reviews and annual appraisals are highly advisable.

4. The goals or targets set by an employer ought to be reasonable 
based on the position held by the employee.



Key elements to observe 

The employee has been 
sufficiently warned about his/her 

poor performance

The employee has been given 
sufficient time and opportunity 
to improve his/her performance

The employee’s performance is still unsatisfactory?

What can the company do?





Badrol Hisham Ramli v UMW Toyota Motor Sdn Bhd [2020] 2 LNS 0699 

● The Industrial Court in this case highlighted as follows:

○ The law on poor performance requires the employer to show that it is 
genuinely dissatisfied with the employee. 

○ It is virtually impossible to have any objective criterion to gauge an 
employee's performance and the best person to judge an employee's 
performance is the employer. 

○ It is sufficient that the employer honestly believes on reasonable 
grounds that the employee is incapable and incompetent.

○ It is not necessary for the employer to proof that the employee is in fact 
incapable and incompetent.  

Case Study



Siti Hahar Jamaludin v Celcom Axiata (M) Berhad [2020] 2 LNS 0452

Relevant Facts of the Case

● The employee was warned that if she failed at the conclusion of the 3rd PIP, 
that could trigger the termination of her service. 

● The company had given her many opportunities to improve before the 3rd 
and final PIP. 

● The company also extended the final PIP for two months. 

Case Study  



Siti Hahar Jamaludin v Celcom Axiata (M) Berhad [2020] 2 LNS 0452

● The Industrial Court in this case held, amongst others, as follows:

○ The employee had been warned, guided by her supervisor in her work 
and given opportunities to improve. 

○ The employee  was nevertheless unable to perform to the expectations 
of the company.

○ An employer has a business to run and it needs employees who can 
contribute and work effectively and efficiently. 

○ Performance by its very nature is subjective and the best person to 
judge an employee's performance should and must be the employer. 

Case Study  



Zakiahanom Kamis v Malaysia Airlines Berhad [2019] 2 LNS 3169  

● The Industrial Court in this case also held that the elements required to 
justify a dismissal arising from poor performance has been fulfilled by the 
company. The Industrial Court further highlighted as follows:

○ The employee knew all along that the company had found her 
performance below expectation.

○ The employee was warned about her poor performance and given the 
opportunity to explain herself.

○ The employer had, via email, asked the employee to show cause 
regarding her poor performance.

Case Study  



Zakiahanom Kamis v Malaysia Airlines Berhad [2019] 2 LNS 3169  

● The Industrial Court further highlighted as follows:

○ The employee was placed under a PIP and she was given ample 
opportunity to improve her performance. 

○ The employer had provided guidance, coaching and also assigned a 
mentor to the employee.

○ At the end of the PIP, the results showed that the employee failed to 
meet the target set. 

Case Study  
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be relied upon as such. The facts and circumstances of each and every case will differ 

and therefore will require specific legal advice. Feel free to contact us for 

complimentary legal consultation.
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