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About Us

● Welcome to MahWengKwai & Associates! 

● Trusted by small medium enterprises (SMEs), 
family businesses and individuals.

● Established in 1985 by Dato’ Mah Weng Kwai, 
now a consultant with the firm.

● Medium-sized law firm with 23 lawyers and 18 staff.



Our Services

● Full-service law firm with 4 Departments:

○ Corporate

○ Dispute Resolution

○ Employment

○ Individuals & Families



Our Practice Groups

● 5 Practice Groups:

○ ASEAN-China Desk

○ Construction

○ Foreign Direct Investment

○ Real Estate

○ Sports & eSports



MWKA Online Talks

● To share knowledge, raise awareness, encourage 
networking 

● For clients, potential clients, in-house counsel

● Recent MWKA Online Talk:

○ 19.8.2020: How to Make a Pact in the Arena of 
Sports

● Upcoming MWKA Online Talk:

○ 9.9.2020: Partnership Dissolution and 
Distribution of Partnership Assets



Christine Toh

● Partner in Dispute Resolution department in 

MahWengKwai & Associates

● Bachelor of Commerce / Bachelor of Business 

System (Monash University)

● Bachelor of Law (University of London) 

(Honours Second Class Upper Division)

● Admitted to the High Court of Malaya in 2014

● Association of Chartered Certified 

Accountants, certified Adjudicator and 

empanelled with the Asian International 

Arbitration Centre

● Areas of practice include Construction 

adjudication, arbitration and litigation, 

taxation, family law, and contractual disputes



Wong Sue Ann

● Associate in our Dispute Resolution, 

Employment and Individuals & 

Families Department

● Bachelor of Laws (Honours) from 

University of London

● Admitted to the High Court of Malaya 

in 2018

● Area of practice includes general 

litigation, debt recovery, probate and 

administration of estate, construction 

and family law matters



Ask Questions on Slido 

Please scan this QR Code to access 
Q&A and polling platform for this talk.

Post the questions that you would like 
to ask.

Upvote/Like the questions you like. 

Most liked / popular questions will be 
discussed and answered  by the 
speaker(s) during the Q&A session. 

Or visit https://www.sli.do 
and enter #29789



Talk Points

● What are performance bonds?

● How are performance bonds interpreted?

● When and how to call upon a performance bond? 

● How to restrain a call on performance bond?



What are performance 
bonds?



What are Performance Bonds?

● Typically provided by a financial institution such as a 
bank or an insurance company

● Common in the construction industry as a form of 
security for due performance of the contract



What are Performance Bonds?

● A contract between the bank and the person 
entitled to receive the performance bond 
(beneficiary/employer), but the contracted sum is 
provided by the principal/contractor at the 
beneficiary’s request and for the benefit of the 
beneficiary

● Separate from the underlying construction contract 
between the employer and contractor 

● It can be called upon by the beneficiary 



Guarantor/
Bank

Principal/
Contractor

Beneficiary/ 
Employer

Construction 
Contract

Call on
 Performance Bond

Release of
 Performance Bond

Performance 
BondPayment Guaranteed 

Sum

“Tripartite” Relationship



How are performance 
bonds interpreted?



Interpreting Performance Bonds

● Konajaya Sdn Bhd v Perbadanan Urus Air Selangor 
Bhd [2009] 5 MLJ 263, HC
○ “It is not disputed that the bank guarantee is a 

performance bond. Traditionally, performance bonds 
have been classified either as: (1) a conditional bond; 
or (2) an unconditional or on-demand bond…
Notwithstanding this traditional categorisation of 
performance bonds, the Malaysian courts have 
preferred a straightforward exercise of construction, 
or interpretation of the bond to discover the 
intention of the parties”



Possible Meanings of Performance Bonds

● Konajaya Sdn Bhd v Perbadanan Urus Air Selangor 
Bhd [2009] 5 MLJ 263, HC
○ No more than a mere written demand is 

required.
○ The demand must assert a failure to perform the 

contract. 
○ Proof thereof and not mere assertion is required 

before liability under the bond arises.



Demand Simpliciter

● The CA in Teknik Cekap Sendirian Berhad v Public 
Bank Berhad [1995] 3 MLJ 449:

“There is no doubt that some performance bonds 
must be paid merely on a demand being made, 
and whether this is so must depend on the 
wordings of the bond itself.”



● Karya Lagenda Sdn Bhd v Kejuteraan Bintai 
Kindenko Sdn Bhd & Anor [2008] MLJU 838, FC:

“If the contractor (appellant), unless relieved from the 
performance by any clause of the contract or by statute or by the 
decision of a tribunal of competence jurisdiction, shall in any 
respect fail to perform under the contractor commit any breach of 
his obligation thereunder, then the guarantor (2nd respondent) 
shall pay to the principal (1st respondent) up to a total aggregate 
sum ... on the principal's demand notwithstanding any 
contestation of protest by the contractor or by the guarantor or 
by any other third party, provided always that the total of all 
partial demands so made shall not exceed the aggregate sum…”

Case Law (1) 



Decision of Karya Lagenda Sdn Bhd

● “The clause “notwithstanding any contestation or 
protest by the contractor" in the 3rd question shows 
clearly that payments would only be made by the 
Bank once a valid letter of demand is received and 
it is irrelevant whether there is any protest or 
contestation. The contractor's remedy is to sue in 
damages. The implication of such a clause is that 
payment must be made upon receipt of a valid 
demand.”



● Esso Petroleum Malaysia Inc v Kago Petroleum Sdn 
Bhd [1995] 1 MLJ 149, Supreme Court

“In consideration of Esso Production Malaysia Inc. (EPMI) 

agreeing to release to Perbadanan Ladang-Ladang Tabung 

Haji Sdn. Bhd. (PLLTH) the sum of DM466,562 (Four hundred 

sixty six five hundred sixty two only) being the amount of 

liquidated damages (L/D) presently withheld by EPMI 

pursuant to several purchase Orders made between EPMI 

and PLLTH, we hereby unconditionally and Irrevocably 

guarantee the payment to EPMI, the Ringgit equivalent of 

the sum of DM466.562.”

Case Law (2) 



Decision of Esso Petroleum Malaysia Inc

● Supreme Court held that the bank guarantee is a 
“pure on-demand guarantee”, not requiring any 
declaration or documentation by the beneficiary or 
inquiry by the bank into any breach between the 
parties.

● “Since the performance bonds were on demand 
performance bonds, they were independent of any 
underlying contract between Esso and Kago. 
Therefore, it was not open to the judge to inquire 
into any breach of such underlying contract as he 
seemed to have done.”



Demand must assert a failure

● Words of performance bonds require that the 
beneficiary expressly state in the demand its basis 
for calling on the performance bond.

● Failure by the beneficiary to meet this requirement 
in its demand will render the call invalid and 
unenforceable.

● The principal can challenge the call in court.



● Teknik Cekap Sdn Bhd v Public Bank Berhad [1995] 
4 CLJ 697
○ The wordings of the performance bond:

“If the sub-contractor shall in any respect fail to execute the 

contract or commit any breach of his obligations there under 

then the guarantor shall pay …”

○ The wordings of the letter of demand (call): 

“We… hereby give you notice that we wish to make a claim 

for the full amount against the abovesaid performance 

bond.”

Case Law 



Decision of Teknik Cekap Sdn Bhd

● The Court of Appeal held that nothing in the demand 
mentioned that the contractor had failed to perform 
the sub-contract or that it had committed a breach

● The appellant had failed to assert the very basis of 
the demand as required by the bond

● The call is invalid and consequently any payment 
made thereunder by the bank is also invalid and 
ought to be returned.



Proof and not mere assertion

● Requires proof or inquiry into the breach of the 
terms of the contract 

● Supreme Court in Esso Petroleum held that such 
conditions may include:
○ The production of a document, e.g. a certificate 

from some nominated independent person like 
an architect.

○ An inquiry by the guarantor into the existence of 
any breach of the contractual obligation 
between the principal and the beneficiary.



● Kining Exeton Sdn Bhd v Majlis Perbandaran 
Kuantan & Anor [2020] MLJU 343, HC
○ The wording of the performance bond:

That the Guarantor further covenants and agrees 
that the Contractor shall pay, to the Employer 
on demand such sum as the Employer may 
certify being indemnified against any losses, 
damage, costs or expenses incurred by the 
Employer by reason of any default or breach on 
the part of the Contractor of his obligation under 
the Contract…”

Case Law



Decision of Kining Exeton Sdn Bhd 

● The High Court held:
○ “ I find and hold that it is also a condition of the 

Performance Bond that the First Defendant must 
certify the sum of the loss, damage, cost or 
expense incurred by the First Defendant in the 
making of the demand”

○ “It is plain that the Performance Bond utilized the 
word ‘incurred’ in the past tense to emphasize 
that the alleged costs must have already been 
expended.”



Decision of Kining Exeton Sdn Bhd 

● The Court found that the demand issued by the 
employer is premature as the employer in its call on 
the performance bond stated: 
○ That “the council intends to take the Bank 

Guarantee” - this is not a positive assertion that 
a demand is being made for the performance 
bond; and

○ That a “meticulous review” was being carried out 
by a third party - this does not validly amount to 
the certification required under the terms of the 
bank guarantee



When and how to call upon 
a performance bond? 



When to call upon a performance bond?

● Can be called anytime provided that the 
performance is valid and enforceable
○ PAM 2006 (Without Quantity) - 5% of the 

contract sum, to be valid for 3 months after the 
contractual date of completion

○ PWD DB (Rev 1/2010) - 5% of the contract sum, 
to be valid for 12 months after the expiry of DLP 
or the issuance of CMGD, whichever is later



How to call upon a performance bond?

● Depends on the terms of the performance bond as 
discussed earlier.

● Usually, the principal who furnished the 
performance bond will be notified by the 
bank/guarantor that a demand has been made.



How to restrain a call on 
performance bond?



Injunction

● An injunction is a judicial order granted at the 
discretion of the Courts. 

● To prevent a party from doing an act/compel a party 
to do an act. 
○ The guarantor/banks will be prevented from 

releasing the sums under the performance bond;
○ The beneficiary is restrained from making a 

demand or receiving payment from the 
performance bond.

● American Cyanamid Co v Ethicon Ltd [1975] 1 All ER 
504



Injunction

● American Cyanamid Co v Ethicon Ltd [1975] 1 All ER 
504
○ Whether on the facts before the court, it discloses a bona 

fide serious issue to be tried. 

○ Where the justice of the case lies whether the harm would 
be greater in granting the injunction or by its refusal and 
arrive at a finding which party would suffer greater 
injustice (if damages would be an adequate remedy, 
injunction should not be granted)

○ Where the balance of convenience or the balance of 
justice of the case lies by weighing one need against 
another. If all relevant factors are evenly balanced, the 
status quo should be maintained.



Restraining A Call

● Generally, the Courts are slow to interfere if there is 
a valid demand issued by the beneficiary

● Esso Petroleum Malaysia Inc 
○ Conventional wisdom has it that in the world of 

commerce, trustworthiness is a byword for doing 
business and a performance bond thus plays a 
crucial role causing more business to be formed 
and to be transacted. 



Restraining A Call

○ Harbottle v National Westminster Bank [1978] QB 146 at pp 
155–156 (Kerr J):
■ It is only in exceptional cases that the courts will interfere 

with the machinery of irrevocable obligations assumed by 
banks. They are the life-blood of international 
commerce. Such obligations are regarded as collateral to 
the underlying rights and obligations between the 
merchants at either end of the banking chain. Except 
possibly in clear cases of fraud of which the banks have 
notice, the courts will leave the merchants to settle 
their disputes under the contracts by litigation or 
arbitration as available to them or stipulated in the 
contracts... 

https://advance.lexis.com/document/documentlink/?pdmfid=1522468&crid=6c29c752-ea5d-4417-921c-dc46aad69123&pddocfullpath=%2Fshared%2Fdocument%2Fcases-my%2Furn%3AcontentItem%3A5RC3-MDJ1-F30T-B330-00000-00&pdcontentcomponentid=235222&pddoctitle=%5B1995%5D+1+MLJ+149&pdproductcontenttypeid=urn%3Apct%3A348&pdiskwicview=false&ecomp=x3b1k&prid=d75a88d8-0f62-4dfe-b0b3-eb48602212c6#


“Exceptions”

● However, the Courts have recognised that this may 
caused injustice 

● Kejuruteraan Bintai Kindenko Sdn Bhd v Nam Fatt 
Construction Sdn Bhd [2010] MLJU 1869
○ We are concerned with abusive calls on the bonds. It 

should not be forgotten that a Performance Bond can 
operate as an oppressive instrument, and in the event 
that a beneficiary calls on the bond in circumstances, 
where there is prima facie evidence of fraud or 
unconscionability, the court should step in to intervene at 
the interlocutory stage until the whole of the 
circumstances of the case has been investigated



“Exceptions”

● 2 instances where Courts may allow an injunction to 
restrain the calling on performance bonds
○ Fraud 
○ Unconscionable conduct



What is Fraud?

● Letchumanan Chettiar Alagappan @ L Allagappan 
(as executor to SL Alameloo Achi alias Sona Lena 
Alamelo Acho, deceased) & Anor v Secure 
Plantation Sdn Bhd [2017] 4 MLJ 697 (FC):

“‘Fraud’ is a generic term which also covers all 
manner of cheat, deceit and dishonesty”



Pleading Fraud

● Must plead the occurrence of fraud in 
detail/specifically

● LEC Contractors (M) Sdn Bhd (formerly known as 
Lotteworld Engineering & Construction Sdn Bhd) v 
Castle Inn Sdn Bhd & Anor [2000] 3 CLJ 473
○ A mere allegation that you have been defrauded 

will not suffice



● Kheng Bee Construction Sdn Bhd v Standard 
Warehousing Sdn Bhd [2000] MLJU 767
○ The employer did not pay within the 30 

day-period for the first 2 interim certificates and 
failed to pay the subsequent 3 certified interim 
certificates. 

○ The contractor sent a notice of termination on 
the ground of a breach of contract caused by 
non-payment by the employer. 

Case Law (1)  



● The employer complained that there were no signs 
of construction activities on the site for a few 
months 

● Employer informed the contractor that it is entitled 
to claim LAD for the delay in completion of works 
before the notice of termination was served

● The employer then made a call on the performance 
bond. 

Case Law (1)  



Decision of Kheng Bee Construction Sdn 

Bhd● The Court held that “the conduct of the Defendant 
(the employer) in making the two payment outside 
the 30 day-period, in my view, do not amount to 
fraud”.

● The employer had a bona fide claim in making the 
call on the performance bond. 



● LEC Contractors (M) Sdn Bhd (formerly known as 
Lotteworld Engineering & Construction Sdn Bhd) v 
Castle Inn Sdn Bhd & Anor [2000] 3 MLJ 339;
○ Beneficiary demanding on the bond when he was in 

breach

○ Beneficiary’s non-disclosure of material facts to the 

bank/guarantor

○ Beneficiary is attempting to obtain payment of 

RM4.8m without going to arbitration 

Case Law (2)  



Decision of LEC Contractors (M) Sdn Bhd
 
 

● Fraud must be specifically pleaded
● Instances of fraud stated were not instances of fraud 

but disputes between the parties. 
● Those disputes must be settled between the parties 

and they would not affect the performance bond



What is Unconscionability?

● Sumatec Engineering and Construction Sdn Bhd v 
Malaysian Refining Co Sdn Bhd [2012] 4 MLJ 1 (FC):
○ The doctrine of unconscionability is the 

“prevention of oppression and unfair conduct”.
○ FC confirmed that unconscionability may be 

raised as a distinct ground to restrain a 
beneficiary under a bank guarantee or 
performance bond.



What is Unconscionability?

● In Kejuruteraan Bintai Kindenko Sdn Bhd v Nam 
Fatt Construction Sdn Bhd [2010] MLJU 1869
○ The circumstances of unconscionability are 

“involves unfairness, as distinct from dishonesty or fraud, or 
conduct of a kind so reprehensible or lacking in good faith 
that a court of conscience would either restrain the party or 
refuse to assist the party. Mere breaches of contract would 
not by themselves be unconscionable (Royal Design Studio). 
It concerns abusive calls on the Guarantees or Bonds which 
warrants court intervention without necessarily prejudicing 
the integrity of the security.”



Case Law (1)

● Sumatec Engineering and Construction Sdn Bhd v 
Malaysian Refining Co Sdn Bhd [2012] 4 MLJ 1 (FC):
○ Sumatec was appointed by MRC as the 

contractor. 
○ The initial contract value was RM47.8m and 

Sumatec was required to procure a bank 

guarantee for RM4.7m, being 10% of the 

contract value. 

○ Due to VOs, contract value was reduced to 

RM13m only 



Case Law (1)

● Upon completion of their works, Sumatec raised 

with MRC two claims for unpaid monies amounting 

to RM4.3m

● MRC in turn had introduced a claim for back charges 

without any notice of defects or opportunity given 

to Sumatec to rectify any such defects if at all.

● Sumatec stated that this claim of MRC had been and 

continues to be seriously disputed by Sumatec 



Case Law (1)

● Sumatec further highlighted the fact that the 

provisional acceptance certificate had been issued to 

Sumatec in November 2009 notwithstanding this 

claim for 'back charges'.

● Sumatec produced records, in the form of minutes 

of meetings and correspondences to show that the 

parties had and continued to be engaged in active 

negotiations to resolve their disputes and finalise 

the 'Final Account' as between them 



Case Law (1)

● Sumatec was informed by the bank that MRC had 

made a demand for payment or encashment of the 

bank guarantee.

● Sumatec contends that MRC in doing so was acting 

mala fide, with an intention to enrich itself and/or 

'steal a march' on it.



Decision of Sumatec

● High Court - Sufficient evidence to establish 

unconscionable conduct on the part of MRC, allowed 

Sumatec’s application for injunction. 

● Court of Appeal 

○ No concluded agreement which reduces the limit 

of the bank guarantee as the terms of the bank 

guarantee clearly state that it is binding 

notwithstanding any variations under the 

construction contract. 



Decision of Sumatec

● Court of Appeal 

○ The removal of a certain portion of the works 

does not affect of alter Sumatec’s obligation 

under the contract

○ On the issue of back-charges - it was costs 

incurred for the rectification works to steel 

supplied by Sumatec and Sumatec also 

acknowledged that MRC may have a valid 

potential claim on the subject matter. 



Decision of Sumatec

● Court of Appeal 

○ Negotiations had been unduly prolonged and 

had reached a stalemate. 

○ Did not agree with Sumatec’s contention that it 

was unconscionable as the demanded sum was 

more than (10%) of the reduced contract price of 

RM13 million (originally the total contract price 

was RM47 million). 



Decision of Sumatec

● Federal Court

○ Unconscionability may now be raised as a 

distinct ground, to restrain a beneficiary under a 

bank guarantee or performance bond.

○ Agreed with the findings of the Court of Appeal 

that based on the materials before them; 

unconscionability had not been proven to 

maintain the injunction granted.

○ Injunction was not allowed



● Bina Jaya Mantap Sdn Bhd v Institute of 
Technology Petronas Sdn Bhd [2014] 11 MLJ 352 

● BJM was appointed as the contractor by Petronas.
● BJM faced innumerable impediments from Petronas 

that were unreasonable, received harassing or 
antagonising treatment from Petronas’ 
representatives.

● BJM claimed that there was a pattern to these 
impediments and treatment which made it difficult 
and unbearable for the plaintiff to continue to work 
with the defendant. 

Case Law (2)  



● BJM further claimed that such impediments and 
treatment was because BJM refused to accede to 
one of Petronas’ representatives, being a C&S 
consultant, request for a bribe in exchange for their 
cooperation or fair treatment. 

● “Co-operation fee” asked by the C&S engineer - 2% 
of the contract sum, rounded up to RM300k.

● When this was raised, Petronas only asked for the 
name of the consultant who requested the 
“co-operation fee” and did not act further.

Case Law (2)  



● These events then caused BJM to terminate the 
contract.

● BJM’s termination was not addressed by Petronas 
until more than 1 month later, denying contentions 
raised by BJM

● Later on, Petronas sought to terminate the contract 
instead and called on the Bank Guarantee.

Case Law (2)  



Decision of Bina Jaya Mantap Sdn Bhd 

● The allegation of unconscionability is fact specific or 
fact sensitive, to be decided on a case by case basis.

● The bribery incident did take place as transcripts of a 
meeting showed that one of the consultants 
explicitly asked for a co-operation fee from BJM

● Petronas ought to have put in more effort in allaying 
BJM’s concerns in view of their awareness of the 
bribe.



Decision of Bina Jaya Mantap Sdn Bhd 

● Petronas’ actions subsequent to being informed 
about the bribing incident suggested that it was 
building its case to justify a call on the bank 
guarantee.

● There is enough “lingering doubt” of the events 
which “prick the conscience of a reasonable and 
sensible man as to the conscionability of the 
defendants call on the bank guarantee” 

● BJM’s application for an injunction was allowed.



● Dunggon Jaya Sdn Bhd v Aeropod Sdn Bhd & Anor 
and another appeal [2019] 4 MLJ 466 (CA)

● Aeropad appointed Dunggon to carry out certain 
construction works

● Aeropad took out a bank guarantee in favour of 
Dunggon

● Despite the granting of EOT to Aeropad until Feb 
2016 to complete the work, Dunggon unilaterally 
terminated the contract in Oct 2015 (4 months 
before the extended date of completion)

● Call on the performance bond 

Case Law (3)  



● All these taken cumulatively amounts to conduct of 
such a degree as to prick the conscience of a 
reasonable and sensible man [refer to para 26 of the 
judgment]

● In particular (Aeropad’s) act of giving an extension of 
time up to 15 February 2016, yet it terminated the 
contract four months earlier on 12 October 2015.

Decision of Dunggon Jaya Sdn Bhd   



●  ...the facts and circumstances surrounding the 
demand made by (Aeropad) on the bank guarantee 
were so lacking in good faith that taken as a whole 
they amounted to unconscionable conduct 
warranting the court’s intervention by way of 
injunction to avoid injustice.

Decision of Dunggon Jaya Sdn Bhd   



●  There is in our view a strong element of unfairness 
on the part of (Aeropad) in calling on the bank 
guarantee. On the face of it, the demand for the 
bank guarantee was premature, invalid and of no 
effect. Thus, a strong prima facie case of 
unconscionability had been made out against the 
first respondent.

● Injunction was allowed.

Decision of Dunggon Jaya Sdn Bhd   



● Sinohydro Corporation (M) Sdn Bhd v Golden Horse 
Rubber Sdn Bhd [2020] MLJU 191

● Golden Horse awarded the contract for the 
construction of a tyre factory in Klang to Sinohydro 

● Contract sum was RM31.1m
● Sinohydro provided Advance Payment Guarantee 

(RM3.1m) and Performance Security (RM1.56m) to 
Golden Horse

● Allegation of delay in the completion of works
● Golden Horse called on the RM1.56m Performance 

Security

Case Law (4)  



● Material facts for Court’s consideration as listed at 
para 47 of the judgment 

● Golden Horse failed to satisfied the condition 
precedents to entitled him to demand and utilize the 
Performance Security [Sub-Clauses F3(b) and F3(c) at 
para 54 of the judgment]

● At the time of the calling on the Performance 
Security, works have been practically completed & 
Golden Horse was liable to pay Sinohydro RM6.2m

● Held that there was real risk of damage to the 
commercial reputation, standing and 
creditworthiness of Sinohydro

Decision of Sinohydro  



Tips for Beneficiary

● Pay close attention to the wording of the 
performance bond. 

● Ensure that the wording of the performance bond is 
clear and unequivocal in reflecting the true 
intentions of the parties.

● When making a call on a performance bond, refer to 
the wording of the performance bond and draft the 
call or demand accordingly.

● Seek legal advice when a call on the performance 
bond is challenged.



Tips for Principal

● Whenever possible, negotiate for the incorporation 
of a clear condition for the call on the performance 
bond.

● When a call on the performance bond is likely to be 
made by the beneficiary, seek prompt legal advice 
on the possibility of obtaining an injunction to 
restrain the beneficiary from calling on the 
performance bond.



Questions?
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Schedule a complimentary 30 minute 
video-consultation with our lawyers 
by filling up the form at  
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Complimentary Consultation
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Thank you!

Notice: This presentation does not constitute legal advice and its contents should not 

be relied upon as such. The facts and circumstances of each and every case will differ 

and therefore will require specific legal advice. Feel free to contact us for 

complimentary legal consultation.
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by filling up the form at  

https://mahwengkwai.com/schedule-a-meeting/

Complimentary Consultation

https://mahwengkwai.com/schedule-a-meeting/

