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About Us

● Welcome to MahWengKwai & Associates! 

● Trusted by small medium enterprises (SMEs), 
family businesses and individuals.

● Established in 1985 by Dato’ Mah Weng Kwai, 
now a consultant with the firm.

● Medium-sized law firm with 22 lawyers and 19 staff.



Our Services

● Full-service law firm with 4 Departments:

○ Corporate

○ Dispute Resolution

○ Employment

○ Individuals & Families



Our Practice Groups

● 5 Practice Groups:

○ ASEAN-China Desk

○ Construction

○ Foreign Direct Investment

○ Real Estate

○ Sports & eSports



MWKA Online Talks

● To share knowledge and raise awareness

● For clients, potential clients and in-house counsel

● Last Talk: 

○ 22 May 2020: Introduction to Management and Maintenance of 

Strata Developments (Gan Chong Chieh and John Chan)

● Next Talk: 

○ 17 June 2020: The Basics of Contract Law for Construction 

Consultancy Contracts (Christine Toh & Ed Mun)



Cassandra Thomazios

● Senior Associate in our Corporate 
department 

● Bachelor of Laws (Hons) from 
Northumbria University. 

● Called to the Bar of England and 
Wales (Inner Temple) in 2011 

● Admitted to the Malaysian Bar in 
2012

● LLM (Masters of Law) in 
Transnational Law, King’s College 
London

● Commercial and corporate matters, 
drafting corporate project 
agreements, M&A transactions



Tommy Wong

● Associate in our Corporate 
department 

● Bachelor of Laws (Hons) from the 
University of Hertfordshire 

● Called to the Bar of England and 
Wales (Lincoln’s Inn) in 2017 

● Admitted to the Malaysian Bar in 
2019

● Commercial and corporate 
matters, drafting corporate 
project agreements, M&A 
transactions



Ask Questions on Slido 

Please scan this QR Code to access Q&A and 
polling platform for this talk.

Post the questions that you would like to ask.

Upvote/Like the questions you like. Most liked /  
popular questions will be discussed and 
answered  by the speaker(s) during the Q&A 
session. 

Or visit https://www.sli.do 
and enter #87177



Talk Points

● Introduction of the new Section 17A of the Malaysian 

Anti-Corruption Commission Act 2009 ( “MACC Act 

2009”)

● What are Adequate Procedures?

● Guidelines issued and defence to corporate liability

● Corporate Liability under the Companies Act 2016



Introduction of Section 17A of the MACC Act 

2009
● On 5.4.2018, the new Section 17A of the MACC Act 2009 was passed

● The new Section 17A introduces corporate liability on commercial 

organizations in Malaysia

● Section 17A of the MACC Act 2009 takes effect today, 1.6.2020

● What does Section 17A govern?



Introduction of Section 17A of the MACC Act 

2009
● Section 17A governs the offence of corruption committed by a 

commercial organization

“Offence by commercial organization

17A (1)  A commercial organization commits an offence if a person 

associated with the commercial organization corruptly gives, agrees to 

give, promises or offers to any person any gratification whether for the 

benefit of that person or another person with intent-

(a) to obtain or retain business for the commercial organization; or

(b) to obtain or retain an advantage in the conduct of business for the 

commercial organization.”



Introduction of Section 17A of the MACC Act 

2009
● What amounts to gratification?

○ money, donation, gift, loan, fee, reward, valuable security, 

property, financial advantage or any similar advantage;

○ office, dignity, employment, agreement to give employment or 

services in any capacity; 

○ any payment, release, discharge or liquidation of any loan, 

obligation or other liability (whether in hold or in part);



Introduction of Section 17A of the MACC Act 

2009
● What amounts to gratification?

○ any valuable consideration of any kind, discounts, commission, 

rebate, bonus, deduction or percentage; 

○ any favours, protection from penalties, protection from 

disciplinary, civil or criminal proceedings;

○ any offer, undertaking or promise, whether conditional or 

unconditional, of any gratification within the meaning of any of 

the above



Introduction of Section 17A of the MACC Act 

2009
● What are corruption offences?

○ Bribery: Sections 16 and 17 of MACC Act 2009

■ Giving and accepting gratification as inducement to or for 

reward

○ Giving or using false documents to make claims and mislead: 

Section 18 of the MACC Act 2009

○ Abuse of public office for pecuniary advantage: Section 23 of 

the MACC Act 2009



Introduction of Section 17A of the MACC Act 

2009
● Who fall within the ambit of “commercial organizations”? - Section 17A(8) of 

the MACC Act 2009

○ A company incorporated under the Companies Act 2016 with business in 

Malaysia or elsewhere;

○ A company wherever incorporated and carries on a business or part of a 

business in Malaysia;

○ A partnership under the Partnership Act 1961 with business in Malaysia or 

elsewhere;

○ A partnership registered under the Limited Liability Partnerships Act 2012 

with business in Malaysia or elsewhere; and

○ A partnership wherever formed and carries on a business or part of a 

business in Malaysia



Introduction of Section 17A of the MACC Act 

2009
● Who fall within the ambit of a “person associated with the 

commercial organization”? - Section 17A(6) of the MACC Act 2009

○ Director of the commercial organization;

○ Partner of the commercial organization;

○ Employee of the commercial organization;

○ Person performing services for and on behalf of the commercial 

organization.



Introduction of Section 17A of the MACC Act 

2009
● Example of an offence under Section 17A

○ Offence of accepting gratification

○ Offence of giving or accepting gratification by agent

○ Offence of intending to deceive principal by agent

○ Corruptly procuring withdrawal of tender

○ Bribery of officer of a public body

○ Bribery of foreign public officials

○ Offence of using office or position for gratification



Introduction of Section 17A of the MACC Act 

2009
● Previously, the MACC Act 2009 focused on prosecution of individuals 

involved in corruption.

● Under Section 17A of the MACC Act 2009, where the commercial 

organization’s director, controller, officer partner, or even an 

employee who is concerned and involved in the management of the 

commercial organization’s affairs, commits a corruption or bribery 

offence for the benefit of the organization, the commercial 

organisation is deemed to have committed that offence and is 

subject to legal action. 



Introduction of Section 17A of the MACC Act 

2009
● What is the defence to a charge under Section 17A?

○ Unless it can be proven that the offence was committed 

without  consent and the organization had exercised due 

diligence to prevent the commission of the offence:

● The commercial organization has to prove that adequate 

procedures, for the purpose of preventing the undertaking and/or 

commission of the offence by its associated persons, are prepared, 

communicated, implemented and enforced effectively



Introduction of Section 17A of the MACC Act 

2009
● Failure to prove defence and upon conviction:

○ Liable to a fine of not less than ten (10) times the value of the 

gratification which is the subject matter of the offence (if 

capable of being valued) or RM1,000,000.00 (whichever is the 

higher);

○ Imprisonment for a term not exceeding twenty (20) years; or

○ Both.



Adequate Procedures

● Adequate procedures are essentially guidelines, internal policies and 

programs to implement, enforce and monitor. 

● The burden is on commercial organization to proof that adequate 

procedures are prepared, communicated, implemented and 

enforced effectively.



Adequate Procedures

● The MACC Act 2009 does not define “adequate procedures”

● The Prime Minister’s Office has issued guidelines to provide 

commercial organizations to prepare and implement adequate 

procedures in line with Section 17A

● The issuance of the guidelines is in accordance to Section 17A(5) of 

the MACC Act 2009



Adequate Procedures

● The guidelines include:

○ Adequate procedure principles based on T.R.U.S.T

■ Top Level Commitment

■ Risk Assessment

■ Undertake Control Measures

■ Systematic Review Monitoring and Enforcement

■ Training and Communication



Adequate Procedures

● Top Level Commitment

○ Requires the commercial organization’s top-level management 

to ensure that the highest level of integrity and ethics is 

practised in the commercial organization



Adequate Procedures

● Risk Assessment

○ To identify and mitigate external and internal corruptions risks:

■ Transactions with a company based in a country with a high 

corruption risk;

■ Lack of top-level management and control over the 

finances of the commercial organization;

■ Failure to train employees to recognize potential corruption 

situations



Adequate Procedures

● Undertake Control Measures

○ Commercial organization to have appropriate controls and 

contingency measures, due-diligence and reporting channels

○ These include the anti-corruption compliance program, policy 

and procedures

■ ISO 37001:2016 - the Anti-Bribery Management System 

(ABMS)



Adequate Procedures

● Systematic Review, Monitoring and Enforcement

○ Monitor, review and evaluate anti-corruption compliance 

programs, policy and measures to assess performance, 

efficiency and effectiveness

○ Reviews may take the form of an internal audit or external audit



Adequate Procedures

● Training and Communication

○ The commercial organization is expected to train and 

communicate its anti-corruption compliance program, policy 

and measures to all associated persons and contracting 

third-parties

○ Making available its anti-corruption policy on its website



Adequate Procedures

● The TRUST principles provides guidance on steps that commercial 

organizations should implement to prevent the commission of 

and/or involvement in corruption activities

● It is important that the top-level management of the commercial 

organization emphasizes strict compliance of its anti-corruption 

program, policy and measures by all employees and contracting 

third-parties



Corporate Liability

● Prior to the introduction of corporate liability under the MACC Act 

2009, there are various other offences amounting to criminal 

corporate liability.

● Criminal liability for misstatement in prospectus under Section 167 

of the Companies Act 2016

● Directors are liable for failure to ensure audited financial accounts 

are prepared under the Companies Act 2016. 



Corporate Liability

● For offences under Section 17A, commercial organisations would be 

liable for corruption activities. As companies and commercial 

organizations are legal persons, and not natural persons, criminal 

liability would fall onto its directors, partners, managers and/or 

employees. Directors may also be held liable personally which upon 

conviction would be criminal. 

● If found liable, the types of sanctions that can be imposed on 

companies and commercial organizations include fines and 

compounding.



Conclusion 

● The objective of corporate liability under Section 17A of the MACC Act 

2009 is to combat corruption activities.

● Although there may be challenges ahead in the early stages of its 

enforcement, commercial organizations should ensure anti-corruption 

practices and policies are prepared now and drafted efficiently & 

effectively. 



Questions?



Upcoming topics

Sign up at: https://mahwengkwai.com/talks-signup/ or go to “Events” 

tab on our website https://mahwengkwai.com/

Date (Day) Topic Title Speaker(s)

17.6.2020
(Wed)

The Basics of Contract Law for Construction 
Consultancy Contracts

Christine Toh
Ed Mun (Guest Speaker)

https://mahwengkwai.com/talks-signup/
https://mahwengkwai.com/


Complimentary Consultation 

Schedule a complimentary 30 minute 
video-consultation with our lawyers 
by filling up the form at  

https://mahwengkwai.com/schedule-a-meeting/

https://mahwengkwai.com/schedule-a-meeting/


Thank you!

Notice: This presentation does not constitute legal advice and its contents should 

not be relied upon as such. The facts and circumstances of each and every case will 

differ and therefore will require specific legal advice. Feel free to contact us for 

legal consultation.



Complimentary Consultation 

Schedule a complimentary 30 minute 
video-consultation with our lawyers 
by filling up the form at  

https://mahwengkwai.com/schedule-a-meeting/

https://mahwengkwai.com/schedule-a-meeting/

