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● How does statelessness arise? 

● The Federal Constitution on Citizenship

● The Adoption Act 1952 

● Legitimacy Act 1961 

● Cases decided by Court 

● Gaps in the law on citizenship 

Talk Points 
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polling platform for this talk.
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Upvote/Like the questions you like. Most liked /  
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● Individuals born in Malaysia to biological parents who are 

not known

● Individuals born in Malaysia to Malaysian father and 

non-Malaysian mother who are not married to each other

● Individuals born outside Malaysia to Malaysian mother 

and non-Malaysian father who are married to each other

How does statelessness arise?





● Citizenship by operation of law [Article 14 FC] 

● Citizenship by registration [Articles 15 to 18 FC] 

● Citizenship by naturalization [Article 19 of FC] 

● Citizenship by incorporation of territory [Article 22 FC] 

Malaysian Citizenship



Section 1(a) of Second Schedule:

BORN TO A MALAYSIAN PARENT 



● Citizenship by way of operation of law 

● Article 14(1)(b): 

every person born on or after Malaysia day, and having 

any of the qualifications specified in Part II of the Second 

Schedule 

● Section 1(a) of Second Schedule: 

○ The person must be born within the Federation; and 

○ At least one of the person’s parents is a Malaysian citizen 

or permanent resident, at the time of the person’s birth  

Section 1(a) of Second Schedule



● Issues:

○ Who does the word “parents” in Section 1(a) Second 

Schedule FC refer to? 

○ Is the Child’s birth certificate issued pursuant to the 

Adoption Order a conclusive evidence of the identity 

of the Child’s parents? 

Section 1(a) of Second Schedule



● Issue: Does the Adoption Order automatically confer 

citizenship by way of operation of law? 

● Section 9 read with Section 25A of the Adoption Act 1952 

Section 1(a) of Second Schedule



● Section 9 of the Adoption Act 1952:

(1) Upon an adoption order being made, all rights, duties, 

obligations and liabilities of the parent or parents ... in relation 

to the future custody, maintenance and education of the 

adopted child, including all rights to appoint a guardian or to 

consent or give notice of dissent to marriage ... shall vest in and 

be exercisable by and enforceable against the adopter as 

though the adopted child was a child born to the adopter in 

lawful wedlock

Section 1(a) of Second Schedule



● Although there is no express reference in Section 9 of the 

Adoption Act to amongst others, a child’s citizenship, 

purposive / beneficent approach can be taken to 

interpret Section 9 to include the rights of citizenship. 

Section 1(a) of Second Schedule



● Section 25A of the Adoption Act 1952:

Pursuant to Section 25A, once the adoption order is obtained, 

the old birth certificate shall be surrendered to the NRD for 

cancellation prior to the issuance of a new birth certificate. 

The new birth certificate will be the “official” birth certificate of 

the child and the contents will be conclusive proof of the facts 

and particulars relating to the birth of the child. Any reference 

to the old birth certificate would be unlawful. 

The word "adopted", "adopter" or "adoptive" or any word to 

like effect shall not appear in the new birth certificate.

Section 1(a) of Second Schedule



● Explanatory Statement to the Bill of the Adoption 
(Amendment) Act 2000: 

“... to prevent the possibility that knowledge of the fact of 
being adopted would have adverse psychological effect 
on an adopted child who is unprepared to learn of his 
actual backgrounds or status.”

Section 1(a) of Second Schedule



Issue: Who are the “parents” in Section 1(a)? 

● Pendaftar Besar Kelahiran dan Kematian, Malaysia v 

PWS [2017] 3 MLJ 308, CA:

○ “Parents” refers to biological parents

○ “[22]... if the word ‘parent’ as appears in Article 14(1)(b) 

read with section (1)(a) Part II, Second Schedule of the 

Federal Constitution was intended to include an adoptive 

parent in the Adoption Act 1952, as opposed to a biological 

parent, such intention would have been expressly provided 

for in the provisions on interpretations in the Federal 

Constitution itself.”

Section 1(a) of Second Schedule



● The word “parents” is not qualified or restricted in any way

● Madhuvita Janjara Augustin & anor v Chief Registrar of 

Births & Deaths Malaysia [2018] 1 MLJ 307, CA

“[51] ... Article 14(1)(b) read with section 1(a) of Part II of the 
Second Schedule does not make reference to the nature or 
state of the capacity of “parents”; the term “parents” is not 
qualified in any manner or form in Article 14. Certainly, it is 
not qualified by the word “lawful”, “natural”, “biological”, 
“adopted” or even “surrogate”, or any other description or 
adjective. It simply refers to the capacity of “parents”. … 
Since Article 14(1)(b) has not qualified the term “parents”, 
it is inappropriate to do so.” 

Section 1(a) of Second Schedule



○ “[52] Hence, ... , the terms “parents” must bear its ordinary 
common sense meaning. The Merriam-Webster Dictionary 
defines the term ‘parent’ as one that begets or brings forth 
offspring; or a person who brings up and cares for another 
and that includes a foster parents. The Collins Dictionary 
defines “parent” as a father or mother or a person acting 
as a father or mother. Even Black’s Law Dictionary [10th 
Ed, Thomson Reuters] defines ‘parent’ not just as the 
‘lawful father or mother of someone’... ” 

Section 1(a) of Second Schedule



● LCP & Anor v Registrar-General of Births and Deaths 

Malaysia (2010) (unreported)

○ Child’s biological parents were unknown. Child was 

adopted by a Malaysian couple. 

○ The post-adoption birth certificate registered the child as a 

“permanent resident”, effectively rendering the child 

stateless. 

○ Lau Bee Lan J allowed the judicial review application to 

challenge the Respondent’s decision to register the Child as 

a permanent resident in his birth certificate.

Section 1(a) of Second Schedule



● LCP (cont’d)

○ The adoption order has the effect of granting a child the 

constitution right to be recognized as a citizen when one of 

the adoptive parents is a citizen or permanent resident of 

Malaysia. 

○ The child was a Malaysian by operation of law by virtue of 

his birth in Malaysia (Article 14(1)(b) and Part II Section 

1(e)), and by virtue of his legal adoption by his adoptive 

parents (Sections 9 and 25A of Adoption Act 1952 read 

with Article 14(1)(b) and Part II Section 1(a)). 

Section 1(a) of Second Schedule



● LCP (cont’d)

○ The Respondent did not appeal against the decision of Lau 

Bee Lan J in allowing the judicial review application. 

○ see the Malayan Law Journal article entitled “Citizenship 

for Adopted Child - A Malaysian Perspective” [2013] 1 MLJ 

xiii 

Section 1(a) of Second Schedule



● PWS v Registrar-General of Births and Deaths, Malaysia 

[2016] 6 MLJ 396, HC, Mohd Yazid J 

○ Child’s biological parents were unknown. Child was 

adopted by a Malaysian couple. 

○ Despite the identity of the Child’s biological parents are not 

known, the High Court held that the Child’s status changes 

once the Adoption Order was granted by the High Court. 

Section 1(a) of Second Schedule



○ High Court relied on Section 9(1) of the Adoption Act 

whereby the “adopted child was a child born to the 

adopter in lawful wedlock”.

○ High Court further relied on Section 25A(6) whereby the 

details in the post-adoption birth certificate “shall be 

received as evidence of facts and particulars relating to 

the birth of the child in respect of whom the Certificate of 

Birth was issued”. 

○ The Child is a Malaysian citizen by operation of law under 

Article 14(1)(b) Section 1(a) pursuant to the Adoption 

Order. 

Section 1(a) of Second Schedule



Issue: Can a person born in Malaysia who has been 

legitimised obtain Malaysian citizenship?

● Federal Constitution, Part III Second Schedule, Section 17

○ For the purposes of citizenship, any references to an 

illegitimate person’s “father” or “parent” will be construed 

as references to his “mother”

Section 1(a) of Second Schedule



Example

● Mr. Ri (Malaysian Father)

● Ms Yoon (Korean Mother)

● Baby Hyun (Child)

Mr Ri and Ms Yoon are not married 

Section 1(a) of Second Schedule



Section 1(a) of Second Schedule



● Legitimacy Act 1961

○ A person will be rendered legitimate from the date of the 

his/her parents’ marriage if the person’s father was 

domiciled in Malaysia at the date of the marriage

○ Marriage must be valid under Malaysian law 

○ Applicable to non-Muslims 

Section 1(a) of Second Schedule



● Section 17 to be read in the present tense 

● Madhuvita Janjara Augustin & anor v Chief Registrar of 

Births & Deaths Malaysia [2018] 1 MLJ 307, CA 

○ Child was born before the subsequent marriage of her 

biological parents (Malaysian father and Papua New 

Guinea mother)

○ The Court of Appeal held that the child was a Malaysian by 

operation of law pursuant to Article 14(1)(b) read with 

Section 1(a) and Section 1(e).

Section 1(a) of Second Schedule



○ “[58] … even if the term “parents” is qualified by the 

status of “lawful”, we find it difficult to see how the 

natural or biological parents of the person can ever be 

said to be not lawful …

○ [60] We further find that the fact that Augustine a/l 

Lourdsamay and Margaret Luisa Tan, the biological parents 

of the appellant were not married to each other at the 

time of the appellant’s birth does not alter or diminish 

their capacities as parents of the appellant.”

Section 1(a) of Second Schedule



○ [61] … The reason why we say that section 17 does not 

alter the above interpretation is because section 17 only 

applies to a person who is illegitimate. Section 17 is 

drafted in the present tense and it is the prevailing status 

of legitimacy or illegitimacy which is the relevant 

consideration. 

Section 1(a) of Second Schedule



○ [65] … the appellant is rendered legitimate by the 
subsequent marriage of her parents and that legitimation 
is from the date of the marriage, that is, from 23.1.2006. 
From the language and terms of section 17, the 
appellant’s legitimacy or illegitimacy is questioned at the 
time of the consideration of the application and not some 
other point in time. 

○ [66] As a legitimate person from 23.1.2006, section 17 does 
not apply. Section 17 only applies where the person is 
illegitimate. … As a legitimate person, the appellant is 
entitled to rely on her father’s citizenship in which case, 
the appellant has quite clearly fulfilled the requirements 
of section 1(a). 

Section 1(a) of Second Schedule



● 2 step process

○ Legitimise the child’s birth via marriage;

○ Apply to court for citizenship following Madhuvita

Section 1(a) of Second Schedule



Section 1(e) of Second Schedule:

BORN IN MALAYSIA 



● Section 1(e) of Second Schedule: 

every person born within the Federation who is not born a 

citizen of any country otherwise than by virtue of this 

paragraph

● Section 2(3) of Second Schedule: 

a person is to be treated as having at birth any citizenship 

which he acquires within one year afterwards  

Section 1(e) of Second Schedule



● 2 requirements for Section 1(e): 

○ the person must be born within the Federation; and 

○ the person must not be born a citizen of any other country.

● Issue: Is the identity and citizenship of a person’s 

biological parents relevant in the determination of 

citizenship? 

Section 1(e) of Second Schedule



● place of birth determined based on birth certificate  

● LCP case (2010) (supra)

○ The respondent had accepted that the child was born in 

Malaysia by registering the place of birth accordingly on 

the post-adoption Birth Certificate, and hence, first limb of 

section 1(e) is satisfied.

○ The child did not acquire citizenship of any country within 

the period of one year from his date of birth. 

○ The respondent further did not dispute that the Child was 

born stateless and remains stateless to date. 

Section 1(e) of Second Schedule



● LPK & Anor v Pendaftar Besar Kelahiran dan Kematian, 

Malaysia (2014) 

○ Children were born in Malaysia but biological parents were 

unknown and untraceable. 

○ Asmabi binti Mohamad J held that the children are 

Malaysian citizens by operation of law by virtue of the their 

birth in Malaysia, in accordance with Article 14(1)(b) and 

Section 1(e) of Second Schedule. 

Section 1(e) of Second Schedule



● LPK (cont’d) (Applicants’ submissions)

○ The fact that the children were born in Malaysia were not 

disputed (1st limb satisfied)

○ The children did not acquire any citizenship of any country 

within the period of one year from their respective date of 

birth. Applying Section 2(3) of Second Schedule, the 

children were born stateless and remained stateless 

within the period of one year from their respective date 

of birth (2nd limb satisfied). 

Section 1(e) of Second Schedule



● LPK (cont’d) (Applicants’ submissions)

○ It is unreasonable to impose on the applicants the burden 

of identifying the children’s respective birth mother, 

especially when the identity and citizenship status of the 

children’s respective birth mother are irrelevant to the 

children’s citizenship. 

Section 1(e) of Second Schedule



● In PWS (2016) (HC), the Applicants contended that:

○ It was not disputed that the child was born in Malaysia; 

and 

○ The child also did not acquire citizenship of any country 

within the period of one year from his date of birth. The 

undisputed fact is that the child was born in Malaysia but 

remained stateless until the decision of the High Court 

Judge. Hence, the child is deemed as NOT having been 

“born a citizen of any other country”.

Section 1(e) of Second Schedule



● Mohd Yazid J in deciding that the child is a citizen by 

operation of law pursuant to Section 1(e):

○ agreed with the Applicant’s submissions; and

○ referred to the decisions in LCP and LPK which shared 

similar facts ie. the child’s biological parents in the two 

cases were also not traceable and that the child was born 

in Malaysia.  

Section 1(e) of Second Schedule



● cf Lim Jen Hsian & Anor v Ketua Pengarah Jabatan 

Pendaftaran Negara & 2 Ors [2018] 6 MLJ 548, CA

○ Child was born to a Malaysian father & Thai mother out of 

wedlock.

○ The applicants relied on the ground that the child is a 

Malaysian citizen by operation of law by virtue of his birth 

in Malaysia pursuant to Article 14(1)(b) read with Section 

1(e) of Second Schedule.

Section 1(e) of Second Schedule



● The Court of Appeal held:

“[36] Paragraph 1(e) of Part II, Second Schedule of the 

Federal Constitution confers citizenship to a person born 

by jus sanguinis, by reference to his blood or lineage. Thus 

when a child has not, at birth acquired citizenship of any 

country, this would render him/her “not born a citizen of 

any country”.

Section 1(e) of Second Schedule



● The Panel further held:

“[40] While 2nd appellant’s biological father is a Malaysian 

citizen, because of the 2nd appellant’s illegitimate status, 

the 2nd appellant does not acquire the citizenship of his 

biological father. Instead, he acquires the citizenship of his 

biological mother, who it is not disputed is a Thai 

national. Thus, he cannot be said to be one, “who is not 

born a citizen of any country” pursuant to paragraph 1(e) 

of Part II, Second Schedule of the Federal Constitution.”

Section 1(e) of Second Schedule



● Than Siew Beng & Anor v Ketua Pengarah Jabatan 

Pendaftaran Negara & Ors [2017] 5 MLJ 662, CA

○ Adoptive parents are Malaysians. 

○ Citizenship of biological parents are unknown. 

○ The adoptive parents relied on the ground that the Child is 

a Malaysian citizen by operation of law by virtue of his 

birth in Malaysia pursuant to Article 14(1)(b) read with 

Section 1(e) of Second Schedule.

Section 1(e) of Second Schedule



● The Court of Appeal held as follows:

“[35] A plain reading of paragraph 1(e) “was not born a 
citizen of any country” refers to the relationship of the 2nd 
appellant to his biological and lawful parents at the time of 
his birth. 

[36] Since the identity of the child’s lawful and biological 
parents are unknown, it is not possible to determine the 
lineage of the 2nd appellant that would enable the 2nd 
appellant to be conferred citizenship by lineage i.e. jus 
sanguinis.”

Section 1(e) of Second Schedule



● “who is not born a citizen of any country” 

“[38] We cannot accept the contention of the appellants 
that the evidence that the 2nd appellant was born in the 
Federation and had resided in the Federation all his life, as 
well as the absence of particulars on the 2nd appellant’s 
birth certificate in respect of his lineage can be construed 
as sufficient proof that the 2nd appellant “was not born a 
citizen of any country”.”

Section 1(e) of Second Schedule



● Madhuvita Janjara Augustin (2018) (supra), CA

○ “[77] … the appellant has shown that she is not a citizen of 
Papua New Guinea. The appellant’s birth was not 
registered in Papua New Guinea. It was registered here 
instead. We agree with the submissions of learned counsel 
for the appellant that if the declaration sought is not 
given, if the appellant is not a citizen of the Federation, 
then she is stateless. That would not and cannot be said 
to be in the best interest and for the welfare of the 
appellant.”

Section 1(e) of Second Schedule



● Wong Kueng Hui v Government of Malaysia & ors 

(2019), HC

○ Born in Sabah to a Sarawakian father and a mother who is 
believed to be an Indonesian

○ Parents were not lawfully married 

○ Applicant was registered as a “non-citizen”

○ Filed a judicial review application for, among others, 
declaration of citizenship 

Section 1(e) of Second Schedule



● The High Court declared the applicant as a Malaysian 

citizen on, among others, the following grounds: 

○ The applicant was born in Malaysia and had resided in 
Malaysia his entire life; 

○ The applicant is not a citizen of any other country;

○ The details on the applicant’s birth certificate (which was 
issued by the Malaysian government) are conclusive; and 

○ The applicant is not a citizen of any other country when the 
applicant wrote to the Indonesian Embassy to obtain 
confirmation of his status as an Indonesian citizen (no 
details are found in the database) 

Section 1(e) of Second Schedule



GENDER INEQUALITY FOR CHILDREN BORN 

OUTSIDE MALAYSIA 



● Section 1(b) of Second Schedule: 

every person born outside the Federation whose father is 

at the time of the birth a citizen and either was born in the 

Federation or is at the time of the birth in the service of 

the Federation or of a State 

● Section 1(c) of Second Schedule: 

every person born outside the Federation whose father is 

at the time of the birth a citizen and whose birth is, within 

one year, registered at a consulate of the Federation … 

Born outside Malaysia



● Issue: in violation with the principle of gender equality in 

Article 8(2) FC? 

“... there shall be no discrimination against citizens on the 

ground of religion, race, descent, place of birth or gender 

in any law ...”

● added to Article 8(2) FC in compliance with Malaysia’s 

obligation under the Convention on the Elimination of All 

Forms of Discrimination against Women (CEDAW)

Born outside Malaysia



● Reservation to Article 9(2) CEDAW:

“State Parties shall grant women equal rights with men 

with respect to the nationality of their children.”

Born outside Malaysia



● Options for children born overseas to Malaysian women: 

○ Article 15(2) FC

The Federal Government may cause any person under 
the age of 21 of whose parents one at least is a citizen 
to be registered as a citizen … 

○ Article 15A FC: Special power to register children

The Federal Government may, in such special 
circumstances as it thinks fit, cause any person under 
the age of 21 to be registered as a citizen.

Registration Provisions



● Sole and unreviewable discretion lies with the Ministry of 

Home Affairs

● Article 15A is not an alternative remedy to citizenship by 

operation of law

Registration Provisions



● Application by way of judicial review

○ Application is filed within 3 months from the date when 

the grounds of application first arose or when the decision 

is first communicated to the applicant

○ Ex-parte application for leave shall be supported with a 

statement, setting out the particulars of the Applicants, 

reliefs sought and the ground on which the reliefs are 

sought, and an Affidavit in Support verifying the facts relied 

on 

Legal Process 



○ A prima facie case must be shown that the application for 

judicial review is not frivolous or vexatious, and that there 

are substantial grounds supporting the application for 

judicial review  

○ Hearing of the judicial review proper will take place once 

leave for judicial review is granted

Legal Process 



● Application by way of originating summons 

○ Application can be filed any time 

○ Originating summons shall be supported with an Affidavit 

verifying the facts relied on, setting the reliefs sought and 

the ground on which the reliefs are sought 

Legal Process 



Questions?
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answered  by the speaker(s) during the Q&A 
session. 

Or visit https://www.sli.do 
and enter #98350

Ask Questions on Slido
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Thank you 

Notice: This presentation does not constitute legal advice and its contents should not be relied 

upon as such. The facts and circumstances of each and every case will differ and therefore will 

require specific legal advice. Feel free to contact us for legal consultation. 


